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INTRODUCTION



1.  SHARKS AND RAYS

Sabah is part of the Coral Triangle, the world's epicenter of marine life abundance and
biodiversity.! Its reefs, coasts and islands are home to thousands of species of plant and
animal life, including many endangered sharks,? rays and dolphins.?

The second Malaysian National Plan of Action for the Conservation and Management of
Sharks (NPOA, 2014) states that at least 63 species of sharks are found in Malaysia,
which makes the country’s waters the fourth most diverse shark territory in the
Southeast Asian region, after Indonesia (111 species), the Philippines (94 species) and
Thailand (64 species). As for rays, Malaysia is in second position with 84 species after
Indonesia, which has 106 species.

However, most sharks and rays receive no legal protection. For example, in Sabah trawl
and gill net landings of sharks and rays in Sabah have increased significantly over the
past 30 years, threatening their populations and the fragile marine ecosystems that
depend on them.# Species of sharks and rays are increasingly endangered.

This brief sets out the protection sharks and rays receive under law in the state of
Sabah, in the context of:

Area-based conservation,
Fishing and finning,
Domestic consumption,
International trade and

e wnN R

Research.

This report also discusses the law relating to the Coral Triangle Initiative and makes a
case for the designation of the Semporna Priority Conservation Area and or/Sipadan
Island as World Heritage Sites.

The areas of law and policy where opportunities for legal reform to enhance the
protection of sharks and rays, include:

! Coral Triangle Initiative, http://www.coraltriangleinitiative.org/about-us

2 For the purpose of this document, the term ‘shark and rays’ refers to all chondrichthyan or cartilaginous
fishes, comprising sharks, skates, rays and chimaeras.

3 Universiti of Malaya Workshop on Marine Environment Pollution, Overview of Marine Biodiversity in
Malaysia
http://www.agc.gov.my/pdf/agcprofile/int/workshop/Overview%200f%20Marine%20Biodiversity%20in%
20Malaysia%20by%20Affendi%20YA.pdf

4 Malaysia NPOA-Sharks (2006).
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a. The Federal Minister of Natural Resources and Environment could remove CITES-
protected sharks (and rays) from the purview of the Ministry of Agriculture and
Food Industries and recognize them as protected species under a future
Protected Marine Species Act.

b. The (Malaysian) International Trade in Endangered Species Act (2008) should be
updated to list all shark and ray species protected under CITES that occur in
Malaysia.

c. The Federal Department of Fisheries could list more species of sharks and rays as
‘endangered species of fish’ under the Fisheries (Control of Endangered Species
of Fish) Regulations (1999). This could be supported by capacity building and
improvement in data collection.

d. The Semporna Marine Spatial Plan process should be supported so as to
promote a robust legal and policy framework for the protection of sharks and
rays in the Semporna region, which can also be used as an applicable model for
the rest of Malaysia.

e. Kota Kinabalu City Hall could reduce the sale and consumption of shark fin and
ray gill plates by updating by-laws for business operation licenses.

These specific legal and policy reforms work in different ways for the common goal of
increasing protection for sharks and rays found in Sabah waters. They would be greatly
supported by the multi-stakeholder development of a robust vision and roadmap for
conserving Sabah’s sharks and rays.

In parallel to the above there are renewed calls from Sabah politicians to restore the
right to collect revenue from marine products® and to revise the Territorial Sea Act
(2012) to give Sabah more authority over its surrounding seas.® These movements could
have major implications for the future of the regulation of sharks and rays around
Sabah’s coasts.

2. NATIONAL PLAN OF ACTION

Malaysia’s second NPOA (2014) states that sharks and rays are not a targeted fishery,
and as such do not require greater legal protection that currently provided. The NPOA
does call for a series of other important measures - such as ensuring that shark and ray

5 https://www.nst.com.my/news/nation/2021/03/671768/sabah-seeking-restore-right-collect-revenues-
marine-products and https://www.theborneopost.com/2020/05/05/give-sabah-right-to-marine-export-
and-income-ids/

5 https://www.dailyexpress.com.my/news/178394/all-sabah-reps-united-in-rejecting-law-that-limits-
control-over-its-continental-shelf-/
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catches are sustainable, assessing threats to shark and ray populations, and identifying
and providing special attention to vulnerable or threatened shark and ray stocks - but
such activities have yet to be fully implemented.

The then Malaysia Fisheries and the Ministry of Agriculture first developed the first
NPOA in 2006 according to guidelines of the 1999 Food and Agriculture Organization
International Plan of Action for the Conservation and Management of Sharks (FAO
IPOA). The FAO IPOA is a voluntary international instrument developed to guide nations
on sustainable management of sharks. The first NPOA’s stated objective was “to ensure
the conservation and management of shark and their long-term sustainable use.” More
specifically, it aimed to:

e Ensure that shark and ray catches are sustainable,

e Assess threats to shark and ray populations, determine and protect critical
habitats, and implement harvesting strategies consistent with the principles of
biological sustainability and rational long-term economic use,

e Identify and provide special attention to vulnerable or threatened shark and ray
stocks,

e Develop and improve and the framework for establishing and coordinating
effective consultation involving stakeholders in research, management and
educational initiatives within and between States,

e Minimize incidental catches of sharks and rays,

e Contribute to the protection of biodiversity and ecosystem structure and
functions,

e Minimize waste and discards from shark and ray catches in accordance with
Article 7.2.2 (g) of the Code of Conduct for Responsible Fisheries (for example,
requiring the retention of sharks from which fins are removed),

e Encourage full use of dead sharks and rays,

e Facilitate improved species-specific catch and landing data and monitoring of
shark and ray catches, and

e Facilitate the identification and reporting of species-specific biological and trade
data.

Malaysia updated the NPOA in 2014.” This plan states that there are five shark fin
products and two other shark products that are traded in Malaysia, namely:

e Dogfish and other sharks, excluding livers and roes, fresh or chilled,

7 Malaysia National Plan of Action for the conservation and Management of Shark (Plan 2), 2014.
Department of Fisheries, Ministry of Agriculture and Agro-based Industry, Malaysia.



e Dogfish and other sharks, excluding livers and roes, frozen,

e Shark’s fins, dried, whether or not salted but not smoked,

e Shark’s fins, salted but not dried or smoked and in brine,

e Shark’s fins prepared and ready for use and in airtight containers,

e Shark’s fins, prepared and ready for use, other than in airtight containers, and
e Shark’s fins, prepared or preserved, in airtight containers.

The 2014 NPOA states that the annual landings of sharks and rays rose from 10,792
tonnes in 1982 to 22,148 tonnes in 2012. The highest landings were in 2003 at 27,948
tonnes, while the lowest landings were in 1985 at 10,185 tonnes. Landing of sharks
increased from 4,444 tonnes in 1982 to 6,536 tonnes in 2012 with an average of 6,728
tonnes/year. For rays, the landing also increased from 6,348 tonnes in 1982 to 15,612
tonnes in 2012 with an average of 13,396 tonnes/year. The highest landing for sharks
was recorded in 2005 at 9,165 tonnes, and rays in 2003 at 19,253 tonnes.

It also sets out the levels of imports and exports. From 2000 to 2011, Malaysia recorded
average annual shark fin imports of 1,172 tonnes, worth USD3.2m and an annual export
of 238 tonnes, worth USD902,000.

Major elements of the second NPOA include:

Improvement of data collection,
Rectifying the negative perception of sharks and rays,
Intensifying capacity building,

1
2
3
4. Strengthening management and conservation,
5. Strengthening law and enforcement,

6. Comprehensive and coordinated research, and
7

. Securing funding.
Under ‘strengthening law and enforcement,” the second NPOA sets out the following:

1. Issue: Freshwater sharks and rays are under state jurisdiction; Action: Propose to
state government to establish and include the management of freshwater sharks
and rays in their State fisheries rules and regulations; Priority: Medium; KPI: Two
consultations per vyear; Implementing agencies: DoFM, DoFS and State
Government.

2. lIssue: Incidental catch of protected species and endangered species; Action:
Intensify awareness programs on laws and regulations; Priority: High; KPI: Four
exhibitions per year, two posters on protected and endangered species,



pamphlets, stickers, booklets, etc. on protected and endangered sharks and rays
(e.g. whale shark and sawfishes), and one article in mainstream newspapers per
year; Implementing agencies: DoFM, DoFS, State Government, NGOs, anglers
association and media.

3. Issue: Insufficient expertise to identify sharks and rays and their derivatives listed
under CITES and Fisheries (Control of Endangered Species of Fish) Regulations
1999; Action: Conduct projects on DNA bar-coding on shark and ray species;
Priority: High; KPIl: 20 species of sharks and rays per year; Implementing
agencies: SEAFDEC/MFRDMD, DoFM, DoFS, Customs and MAQIS.

4. lIssue: Absence of finning regulations under the current legal framework; Action:
Amend existing regulation or impose conditions on fishing licence; Priority:
Medium; KPI: One additional condition in fishing licence; Implementing
agencies: DoFM, DoFS, State Government.

The NPOA from 2014 is explicit that “sharks are not specifically targeted by fishers but
are caught together with other commercially important species” and therefore do not
need greater protection. This fact is often disputed and in contradiction to figures
representing large catches and increased landings. The standpoint given does not
enhance the prospects of reforming legal frameworks surrounding sharks and rays. At
the time of writing (2021), a new NPOA is being developed.



.
AREA-BASED CONSERVATION
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OVERVIEW

Area-based conservation works by creating specific geographical areas in which there is
a prohibition or control of fishing and hunting of certain, or all, species of sharks and
rays. This can be done through four distinct pieces of legislation, namely:

e The Parks Enactment (1984);

e The Wildlife Conservation Enactment (1997);

e The Fisheries Act 1985; and

e The Town and Country Planning Ordinance (1950).

1. PARKS ENACTMENT
Description

The Parks Enactment (1984) is State legislation that provides for the establishment,?
management and administration of Parks and Nature Reserves in Sabah. The Enactment
allows for broad protection of sharks, rays and other marine species found within these
protected areas.

Types of Protection

Parks and Nature Reserves encompassing marine areas may be established in Sabah's
coastal zone, an area that extends from a contour line running inland at 60 metres
above sea level to three nautical miles offshore.

Either a Park or a Nature Reserve may be established under the Parks Enactment. As
recognized under the Land Ordinance, a Park may be established on any area of land. A
Nature Reserve may be established for any area of land as designated under Part Il of
the Enactment. Areas of land containing a minimum size of 2,500 acres but lacking one
or more characteristics to qualify as a Park may instead be designated as a Nature
Reserve.’

Protection of Species

The Enactment contains provisions restricting activities harming sharks, rays and other
animal species within Sabah’s Parks, including “mammal, reptile, insect, bird, fish,
crustacean, coral (whether living or dead), any vertebrate or invertebrate animal living

8 See Parks Enactment (1984), Section 2 for detailed description of establishment.
% Parks Enactment 1984, Section 2.
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in aquatic and terrestrial environment.”° Portions of an animal, referred to as Trophy,
are also recognized as part of an animal.'! Marine species fall into all of the various
categories of animal species identified under the Enactment, such as mammal, fish,
crustacean or coral. Through these provisions, all sharks and rays within Sabah Parks are
protected from fishing, finning and other harm.

Regulated Activities

Within a Park or Nature Reserve, activities such as fishing, hunting or gathering of food
sources are restricted without express permission.!2

The following abbreviated list details some activities relevant to sharks and rays that are
prohibited within a Park or Nature Reserve:

e Cutting, damaging, removing, destroying, setting fire or bombing of any coral,
trees, protected plant, vegetation or any object of “geological, pre-historical,
archaeological, historical, or other scientific interest,”

e Carrying or being in possession of a weapon, explosive trap, poison, noxious
substance, boat, tractor, logging truck, or other devices and tools intended to
collect specimens of plant or animal,

e Hunting, killing, injuring, capturing, or disturbance of any animals other than
coral or taking or harming of any egg or nest,

e Removal of animals or vegetation, whether alive or dead,

e Destruction or defacing any object, whether animate or inanimate,

e Dispelling or discharging of elements such as oil, chemical, poison or other toxic
or waste matters including solid waste capable of harming vegetation or animals
in or adjacent to water bodies flowing into the Park or Reserve, and

e Carrying out research and data selection, including scientific or social and
cultural data, with or without the collection of specimen.!3

Penalties will be subject to a fine, imprisonment or both, depending on the type of act
committed.'*

Permitted Activity Zones

10 parks Enactment 1984, Section 2.

11 parks Enactment 1984, Section 2.

12 5abah Parks Enactment 1984, Section 48(1). No distinction is made in the Enactment between activities
conducted by visitors and those of individuals residing within a Park or Reserve.

13 parks Enactment 1984, Section 48.

14 parks Enactment 1984, Section 48(2).
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Fishing and hunting of animals can be permitted in specific ‘zones’ of marine parks as
exhibited in the newly gazetted Tun Mustapha Marine Park (2016). The classes of zones
are as follows, with the remainder of the park being a ‘No Take Zone’:

4.

Preservation zone, where all extractive activities are prohibited,

Community managed zone; where non-destructive small scale and traditional
fishing activities are allowed,

Multiple use zone, where non-destructive and small-scale fishing activities and
other sustainable development activities including tourism are allowed, and
Commercial fishing zone, where all fishing activities are allowed.?

Gazetted Parks

The following Marine Parks have been gazetted since the Parks Enactment, which places

restrictions on fishing of any species in the nominated area.'®

o v kW

Tunku Abdul Rahman Park (1974),

. Turtle Islands Park (1977): Turtle Islands Park is also identified as part of the

Turtle Island Heritage Protected Area (TIHPA). Under this protected designation,
both Sabah and the Philippines government manage Turtle Islands Park as a
trans-boundary Marine Protected Area,’

Palau Tiga Park (1978),

Tun Sakaran Marine Park (Semporna Islands Park) (2004), and

Sipadan Island Park (2004 —island, 2016 — surrounding waters).

Tun Mustapha Marine Park (2016) is the largest marine park in Malaysia at
898,762 hectares and encompassing 50 islands. It is subject to zoning, which
permits fishing by community members in designated areas. The Sabah State
Government will continue to develop these regulations in the future.®

Shark Sanctuaries

Sabah’s then Minister for Tourism, Culture and Environment — Datuk Masidi — declared

SWWF, Developing Zoning Plan for Tun Mustapha Park,
http://www.coraltriangleinitiative.org/sites/default/files/resources/20_Developing%20Zoning%20Plan
%20for%20TMP%20(factsheet).pdf

16 Sabah Parks website, http://www.sabahparks.org.my/

17 Sabah Parks, http://www.sabahparks.org.my/eng/turtle_island_park/; See also,

http://www.mima.gov.my/mima/wp-content/uploads/saveourtreasure.pdf

18 WWEF, 2016, wwf.panda.org/?269011/Malaysias-largest-marine-park-comes-to-life.

13



http://www.sabahparks.org.my/eng/turtle_island_park/
http://www.mima.gov.my/mima/wp-content/uploads/saveourtreasure.pdf

in July 2016 that all six of Sabah’s Marine Parks will be further gazetted as protected
Shark Sanctuaries.’® This has since been confirmed officially by the state of Sabah as
part of the 2017 State Budget.?° The Minister has tourism at the core of his standpoint,
quoting that a shark is worth USDS815,000 in dive tourism over its lifetime, while worth
only USD$100 when sold at market. There is currently no news since confirming the
timeline for the gazettement of these sanctuaries but when in effect, they may operate
similarly to the innovative model demonstrated in the Sugud Islands Marine
Conservation Area (SIMCA) with respect to total protection of sharks.

Institutions and Implementation
Administrative Roles

The Board of Trustees of Sabah Parks (“the Board”) is responsible for initiating,
coordinating and controlling all activities for Sabah’s Parks and Nature Reserves.?! These
responsibilities include a) protecting the security and wellbeing of animals and
vegetation, and b) setting aside sections for breeding of animals or nurseries for
vegetation.??

Other administrative duties lie with The Minister of Tourism, Culture and Environment,
The Director of Sabah Parks and Honorary Park Rangers and Wardens. The Minister has
the power to give directions and advice to the Board on areas of implementation, and
the Director is responsible for administering the regulations provided for in the
Enactment.?® The Director may also occasionally appoint suitable individuals to act as
Honorary Park Rangers or Honorary Park Wardens who may only act within duties and
responsibilities authorized by the Director.?*

Institutional Bodies: Sabah Parks

The Ministry of Tourism, Culture and Environment oversees the operation and
management of Sabah Parks. The Sabah Parks Board of Trustees is also responsible for

13 The Star Online, 2016, ‘Six Sabah marine parks to become shark sanctuaries’,
www.thestar.com.my/news/nation/2016/07/25/six-sabah-marine-parks-to-become-shark-sanctuaries/.

20 Sabah Chief Minister and Minister for Finance, ‘2017 Budget Speech’, Paragraph 90, November 2016,
www.sabah.gov.my/cms/sites/default/files/BudgetSpeech/2017StateBudgetSpeech.pdf

21 parks Enactment 1984, Section 45.

22 parks Enactment 1984, Section 45. A full list of the Board’s power is available in “Sabah Legal and

Institutional Frameworks: Parks.”

23 parks Enactment 1984, Section 41 (1). A full list of the Director’s duties and responsibilities is provided

for in Section 41(1) of the Parks Enactment.

24 Parks Enactment 1984, Section 41A.
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the administration of Sabah Parks. The Director of Parks is responsible for managing the
operation of Sabah Parks.

Other priority areas of concern under Sabah Parks' jurisdiction include issues such as
climate change, agar wood, coral bleaching, beach erosion and community issues.?
Sabah Parks is a collaborator in the multi-sectorial Coral Triangle Initiative (discussed
below).

Remarks

The Parks Enactment (1984) provides for area-based protection of sharks and rays
passing through marine parks and nature reserves by prohibiting or regulating fishing
and harming of animals from designated areas. Yet these areas are not connected, and
do not cover all priority areas for sharks and rays in Sabah. Moreover, it does not afford
protection to species when they leave the park boundaries. In this context, the Wildlife
Conservation Enactment (1997) and the International Trade in Endangered Species Act
(2008) (see below) may provide more efficient, species-based avenues through which
more general protection of sharks and ray species could be achieved.

2. WILDLIFE CONSERVATION ENACTMENT
Description

The Wildlife Conservation Enactment (1997) is state legislation that provides for the
conservation and sustainable management of wildlife and habitats in the state of Sabah.
The law has been applied to provide protection and conservation measures in marine
and coastal areas under Sabah's jurisdiction.?® However, the Enactment does not list any
species of sharks or rays under Schedule 1 (totally protected species) or Schedule 2
(protected species). Thus, the following provisions do not explicitly relate to sharks and
rays. They would directly relate if sharks and rays became listed under the Enactment,
or indirectly when sharks and rays move to areas regulated under the Enactment.

Institutions and Implementation

Sabah Wildlife Department

25 Sabah Parks Official Site, http://www.sabahparks.org.my/eng/public/#
26 An area that extends from a contour line running inland at 60 metres above sea level to 3 nautical miles
offshore.
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The Ministry of Tourism, Culture and Environment oversees the operation and
management of the Sabah Wildlife Department. Protected areas provided for under the
Wildlife Conservation Enactment are directly under the responsibility of Sabah Wildlife
Department.?’” The Director of Wildlife and Wildlife Officers are responsible for the
administration of provisions under the Wildlife Conservation Enactment.?® The Wildlife
Department is required to enforce regulations and manage boundaries within
Sanctuaries, Conservation Areas and Hunting Areas.

Director’s Authority

The Director is responsible for carrying out a range of duties that includes issuing advice
on policies and regulating in the areas of conservation and management of wildlife and
wildlife habitats.?® An important duty delegated to the Director is his power to
recommend to the Minister his input on the establishment of Wildlife Sanctuaries,
Conservation Areas and Wildlife Hunting Areas.?° The Director may also serve as the
liaison with the Federal Government and other State Departments for the adoption of
integrated policies that aim for protection of wildlife and its habitats.3!

Under the provisions of the Enactment, the Director may also be authorized to extend
his powers to supervise and manage activities concerning protected areas and species in
the Wildlife Enactment.3? Some of the many duties include the following:

e Managing and controlling of Wildlife Sanctuaries and Wildlife Hunting Areas,

e Designating areas for treatment for animals or nurseries for plants,

e Issuing licenses to private organizations or individuals to operate within Wildlife
Sanctuaries and Wildlife Hunting Areas, and

e Implementing and administering international conventions relating to wildlife,
which Malaysia has acceded on behalf of the state and the meeting of other
international or bilateral obligations, which are binding on the State.

Honorary Wildlife Wardens

The Director may further appoint Honorary Wildlife Wardens who are instated to carry
out provisions of the Enactment.?® Honorary Wildlife Wardens are appointed by

27 Wildlife Conservation Enactment 1997, Section 3.
28 Wildlife Conservation Enactment 1997, Section 3.
2% Wildlife Conservation Enactment 1997, Section 4.
30 Wwildlife Conservation Enactment 1997, Section 4(b).
31 Wildlife Conservation Enactment 1997, Section 4(k).
32 wildlife Conservation Enactment 1997, Section 5.
33 wildlife Conservation Enactment 1997, Section 7.
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gazettement, and duties are assigned according to conditions set by the Director,
including the power to detain violators who commit offences under the Enactment.3*

We first set out the Wildlife Conservation Enactment’s regulations relating to area-
based conservation, then on its regulation of species.

Types of Area-based Protection

The Wildlife Conservation Enactment provides protection to wildlife species under the
following three broad categories:

e Wildlife Sanctuary,
e Conservation Area, and
o Wildlife Hunting Area.

Each of these species-related provisions provides a different level of protection and
management of wildlife species and habitats. The establishment of a Wildlife Sanctuary
provides the highest level of protection to wildlife species, prohibiting any activity in a
designated area. Conservation Areas provide for short-term protection of species and
habitats, while allowing for human activity. A Wildlife Hunting Area is intended to
regulate species management.

The Enactment further addresses wildlife species protection under broader provisions
recognizing plant and animal protection, discussed below.

Wildlife Sanctuaries

Wildlife Sanctuaries provide an opportunity for protection of sharks and rays and can be
established?® for any of the following reasons:

e Protecting and maintaining wildlife habitats and natural processes in an
undisturbed state,

e Upholding of biodiversity values, or

e Ensuring protection of significant species of animals, plants, biotic communities
or genetic resources.3®

34 wildlife Conservation Enactment 1997, Section 7.

35 For more details on establishment of a Wildlife Sanctuary, see Wildlife Conservation Enactment 1997,
Section 9.

36 wildlife Conservation Enactment 1997, Section 9.

17



Each Wildlife Sanctuary has a Management Plan and Regulations in which specific shark
and ray species would be listed under. Management Plans themselves do not have legal
standing, they must have legal Regulations to do so. These Regulations must be gazetted
by the Sabah Attorney General to be legally enforceable.

Provisional Wildlife Sanctuaries

The Director of the Sabah Wildlife Department has the power to establish a provisional
Wildlife Sanctuary when it is satisfied that there is an urgent need to save wildlife,
wildlife habitats or ecosystems from immediate danger.3” The provisional sanctuary is
effective for 120 days,®® after which the Minister may rescind, vary or extend the
declaration.?

Restrictions

Once a Wildlife Sanctuary becomes a protected area, a range of restrictions and
prohibitions will take effect. A Wildlife Sanctuary can only be revoked, reduced in size or
have redefined boundaries under a resolution passed by the Legislative Assembly.
Grants of land and alienation of land are also prohibited.*°

The hunting of animals is prohibited, along with limitations placed on cultivation of land
and harvesting of plants.*! Other restrictions pertain to the use of the land, including
restrictions on residency*? and public access.*?

The following is an abbreviated list of some of the prohibited activities that may apply to
Wildlife Sanctuaries located in or adjacent to marine or coastal areas:

e Searching for or collection of any animal product,
e Intentional damage or removal of any object of geological, prehistoric, marine or
other scientific interest, or

e Possession of an animal, animal product or plant.*

37 Wildlife Conservation Enactment 1997, section 22 (1).
38 wildlife Conservation Enactment 1997, section 22 (2).
39 wildlife Conservation Enactment 1997, section 22 (3).
40 wildlife Conservation Enactment 1997, Section 9(8).
41 wildlife Conservation Enactment 1997, Section 16.

42 Wildlife Conservation Enactment 1997, Section 15(1).
4 Wildlife Conservation Enactment 1997, Section 15(2).
4 Wildlife Conservation Enactment 1997, Section 17.
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An individual who violates any of the prohibited offences provided under the Enactment
will be guilty of an offence and subject to a fine of 50,000 ringgit, imprisonment for five
years, or both.*

Kinabatangan River Wildlife Sanctuary

The Kinabatangan River Wildlife Sanctuary is comprised of 26,000 hectares of land
along the lower Kinabatangan River. The area contains incredible biodiversity, including
over 1,000 plant species, 250 bird species, 90 fish species, and 50 mammal species,
and it has become a major centre for wildlife tourism in Sabah.*® In more than 200 of
Sabah's rivers, ‘tagal’ (now under Sabah Department of Fisheries) has been
implemented by communities to preserve fish stocks for future use.*” Similar,
community-based management systems could be valid paths of action to protect
other wildlife, such as the sharks, rays and dolphins of the Kinabatangan River.

Conservation Areas

A Conservation Area may be established primarily as a measure of control for protecting
species in areas determined by the Yang di-Pertua Negeri.*® The control measures
specifically involve implementation of a Conservation Area for wildlife, wildlife habitats,
migration sites, migration corridors, sites of scientific importance or for other values.** A
Conservation Area may further be established to control the smuggling of animals,
animal products or plants, and to provide security to wildlife or its habitats in areas
surrounding a Wildlife Sanctuary.>®

Residential and human activities may continue in a Conservation Area.’! However, the
Minister of Tourism, Culture and Environment has the discretion to limit non-residential
access to a Conservation Area for a period of up to 120 days.>? This limitation may be

4> Wildlife Conservation Enactment 1997, Section 17(3).

46 Journey Malaysia, http://www.journeymalaysia.com/MR_kinabatanganriver.htm

47 Section 36 of Sabah Inland Fisheries & Aquaculture Enactment 2003: The Director may appoint
authorised officers or members of the village or local Community in the Community Fisheries
Management Zone, to form a Community Fisheries Management Zone Committee to administer and
undertake the management and conservation of the fisheries resources or the fisheries of the said
Community Fisheries Management Zone.

48 Wildlife Conservation Enactment 1997, Section 21(1).

4 Wildlife Conservation Enactment 1997, Section 21.

0 wildlife Conservation Enactment 1997, Section 21.

51 Wildlife Conservation Enactment 1997, Section 21(3).

52 Wildlife Conservation Enactment 1997, Section 22.
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imposed to ensure the protection of threatened wildlife populations that use the land
for migrating or breeding, or to restore or protect flora and wildlife habitats.>3

The broad language of the Enactment extends support to the establishment of a
Conservation Area that contains high biodiversity value, such as coral reefs in coastal
and marine areas.>® Within a Conservation Area, management and control may be
imposed in any of the following areas that may affect marine life:

e Development projects,
e Hunting and the carrying of firearms and other means of hunting, and
e Movement of animals, animal products and plants.>

Marine Protected Areas

The following is a list of Marine Protected Areas that have been recognized as
Conservation Areas under the Wildlife Enactment:

e Sugud Islands Marine Conservation Area (Lankayan, Billean, Tegapil Marine
Conservation Area),

e Mantanani Kecil, and

e Sipadan.>®

Sugud Islands Marine Conservation Area

The Sugud Islands Marine Conservation Area (SIMCA) is a no-take protected area off the
coast of Sandakan, Sabah. Established in 2001, the area encompasses more than 46,000
hectares around the three islands of Lankayan, Billean, and Tagaipil.®’ It is the first
privately managed marine conservation area in Sabah.

SIMCA was gazetted in 2001 under the Wildlife Conservation Enactment 1997 and now

53 Wildlife Conservation Enactment 1997, Section 21(3).

54 Wildlife Conservation Enactment 1997, Section 21.

55 Wildlife Conservation Enactment 1997, Section 21(2).

%6 The list of Marine Conservation Areas is provided by the Sabah Wildlife Department’s Official Website,
which has not been updated since 2004. 12 Hectares of Sipadan is reported as a Marine Sanctuary; see
http://www.wildlife.sabah.gov.my/. However, Sipadan is also listed as “Sipadan Islands Park” and was
gazetted in 2004 under the management of Sabah Parks; see
http://www.sabahparks.org.my/eng/pulau_sipadan_park/. Also, Sipadan was declared a Bird Sanctuary
by SWD many years ago because of the Nicobar pigeon. It is unclear whether it still has this designation.
57 Reef Guardian, http://www.reef-guardian.org/SIMCA.html and Dive The World, http://www.dive-the-
world.com/reefs-and-parks-malaysia-lankayan-simca.php
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operates as an IUCN Category Il protected area. Category Il areas are large, natural areas
set aside to protect large-scale ecological processes, along with the complement of
species and ecosystems characteristic of the area.”® Since 2003 SIMCA has been
managed by the private entity Reef Guardian Sdn. Bhd., appointed by the Sabah State
Government and funded by tourism fees and corporate partnerships.

SIMCA exists to ensure the continued health and biodiversity of its rich but fragile
marine ecosystem. The three islands are well-known nesting sites for green and
hawksbill turtles, and the surrounding shallow reefs and seagrass beds, once destroyed
by destructive fishing practices, now provide habitats and feeding grounds for many
species. Human impacts on these species and the broader ecosystem are minimized by
prohibition of all types of resource extraction and strict limits on the daily number of
visitors, including divers, to SIMCA.>%0

SIMCA exemplifies a successful, large-scale marine protected area within which all
marine species are protected from harm. Establishing similar protected areas at sites of
ecological importance for sharks and rays could help improve the status of these species
in Sabah.

Wildlife Hunting Areas
Establishment

Wildlife Hunting Areas are gazetted to manage animal populations and habitats in
designated hunting areas.®* A Hunting Area is established based on necessity to manage
wildlife populations.®? Similar steps for the establishment of a Wildlife Hunting Area
apply to the provisions required for a proposed Wildlife Sanctuary.

Native Rights

A proposal for a Wildlife Hunting Area may allow for continued recognition of Native
Rights in Hunting Areas upon gazettement. Native Rights to land should be recognized in
a proposed Hunting Area. However, Native Rights may be eliminated or decreased

58 JUCN,
http://www.iucn.org/about/work/programmes/gpap_home/gpap_quality/gpap_pacategories/gpap_paca
tegory2/

59 Dive The World, http://www.dive-the-world.com/reefs-and-parks-malaysia-lankayan-simca.php

60 Reef Guardian, http://www.reef-guardian.org/SIMCA.html

61 wildlife Conservation Enactment 1997, section 64.

62 wildlife Conservation Enactment 1997, Sections 64-73.
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based on an agreement between the Director of the Wildlife Department and
individuals holding Native Title. The forfeiture of Native Rights to land in a Hunting Area
may be allowed through compensation.®3

Restrictions

The act of Hunting is defined to include the pursuit, bothering, wounding, killing or
capturing of any animal with the attempt to destroy or disturb any egg or nest.®* The
regulation on Hunting is divided into the categories of a) total restriction on hunting of
certain species and b) permission to hunt some species with a license. The Director of
the Wildlife Department is responsible for declaring, by notice in the Gazette, Wildlife
Hunting Areas where licenses and permits may be issued.®> Under the Director’s power,
Wildlife Hunting Areas may also be revoked or altered.

Many of the regulations and restrictions placed in Wildlife Sanctuaries are similarly
imposed in Wildlife Hunting Areas. Penalties for these violations may similarly result in
fines ranging from 10,000 to 50,000 ringgit or imprisonment for five years.®® A detailed
overview of restrictions and penalties in Wildlife Hunting Areas is available in Sabah’s
Legal and Institutional Framework: Wildlife Conservation.

Remarks

The Wildlife Conservation Enactment (1997) provides for primarily species-based
protection of wildlife species. However, Wildlife Sanctuaries, Conservation Areas and
Wildlife Hunting Areas are area-based measures that ‘may be established for reasons of
protecting specific species and their habitats’. Therefore, a Wildlife Sanctuary or
Conservation Area established for the protection of one species may indirectly extend
benefits to all species within the area.

The process for establishing Wildlife Sanctuaries, Conservation Areas and Wildlife
Hunting Areas under the Wildlife Conservation Enactment (1997) is potentially both
more efficient and more species-focused than the process for establishing an area-
based marine park under the Parks Enactment (1984). Thus, the Wildlife Conservation
Enactment has the potential to be more responsive, effective and appropriate for the
needs of shark and ray protection. However, limited Sabah Wildlife Department
resources are already under strain managing terrestrial conservation and to add the

63 Wildlife Conservation Enactment 1997, Section 75.

64 Wildlife Conservation Enactment 1997, Section 2.

55 Wildlife Conservation Enactment 1997, Section 109.

56 Wildlife Conservation Enactment 1997, Sections 69-75.
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large area of marine conservation to this would potentially require systemic changes in
the management of the department.

Finally, in this context, the Wildlife Conservation Enactment (1997) may provide for the
protection of sharks' and rays' key habitats when these areas overlap with marine and
coastal areas of Sabah State Land.

3.  FISHERIES ACT

Description

The Federal Fisheries Act (1985) regulates Malaysia’s Fisheries Waters®” through the
conservation and management of maritime fishing and fisheries. The Federal
Government regulates matters relating to maritime and estuarine fishing and fisheries.%®
The Fisheries Act prohibits fishing of all marine mammals (such as dolphins) and
turtles.®® This distinction between marine mammals and fish (of which sharks and rays
are classified) is a major impediment to reforming regulations surrounding shark and ray
fishing.

This section deals with the Act’s limited dealing with area-based conservation. The Act is
more comprehensively dealt with in the next section.

Powers of the Minister

The (Federal) Minister of Agriculture and Agro-Based Industry is given the power under
the Fisheries Act to create regulations relating to ‘conservation, development, and
management’ of fisheries in Malaysia’s Fisheries Waters.”°

The Minister may take the following actions — relating to area-based conservation — to
regulate on management of sharks and other fish species:

e Provide for licensing, regulation and management of a designated fishery,
e Establish a closed season for a specific fishery area, specific species of fish or
specific methods of fishing,

57 Malaysia's Fisheries Waters extend to the Exclusive Economic Zone, a boundary encompassing from 3
to 200 nautical miles from the coast. See Exclusive Economic Zone Act 1984, Section 3; See also Territorial
Sea Act 2012.

68 Excluding turtles. See Annex |, on the Ninth Schedule of the Federal Constitution.

69 Fisheries Act 1985, Section 27.

70 Fisheries Act 1985, Section 61.
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e Specify prohibited fishing areas for all fish, certain species of fish or methods of
fishing,

e Prescribe regulations for the control of endangered species of fish, and

e Prescribe regulations for the control of movement of fish within Malaysia.”*

Therefore, it is within the Minister’s power to prohibit shark fishing in specific areas or
in totality. The Minister may also prescribe limitations on the quantity and sizes of
sharks caught (this is dealt with in the next section: Fishing and Finning). These powers
of the Minister are wide ranging and could be used to increase the protection of sharks
under the Fisheries Act.

Prohibited Fishing Areas

The Minister has the power to specify prohibited fishing areas for all fish, certain species
of fish or methods of fishing.”? Fisheries Prohibited Areas have been established through
Fisheries Regulations, including Fisheries (Prohibited Areas) Rantau Abang Regulations
1991 and Fisheries (Prohibited Areas) Regulations 199473 to prohibit fishing in areas of
the states of Terengganu, Negeri Sembilan, Melaka, and Sarawak.”* This could be done
similarly in Sabah.

Marine Parks and Reserves

The Fisheries Act allows for the development of federally-managed Marine Parks’> or
Marine Reserves’® in Malaysian Fisheries Waters, excluding Sabah.”” Marine parks and
reserves in Sabah have generally been established under the Wildlife Conservation
Enactment and the Parks Enactment (discussed above).

7! Fisheries Act 1985, Section 61.

72 Fisheries Act 1985, Section 61 (i).

73 See FAO Information on Fisheries Management in Malaysia,
http://www.fao.org/fi/oldsite/FCP/en/mys/body.htm and referenced in Chan, EH. 2006. Marine turtles in
Malaysia: On the verge of extinction? Aquatic Ecosystem Health & Management, 9(2): 175-184. DOI:
10.1080/14634980600701559. www.vliz.be/imisdocs/publications/113701.pdf

74 FAO Fisheries, Trade, and Utilization of Sea Cucumbers in Malaysia
http://www.fao.org/docrep/007/y5501e/y5501e0b.htm

7> A Marine Park is defined as an area of the sea zoned for protection 2 nautical miles from the
lowest sea level. See the Department of Marine Park Website, http://www.dmpm.nre.gov.my/what-is-
marine-park.html|?uweb=jtlzoned

76 A definition of Marine Reserves is not provided under the Fisheries Act. Information on the regulation
of Marine Parks and Marine Reserves should be referred to under The Fisheries (Establishment of Marine
Parks Malaysia) Order 1994.

77 Exceptions apply to Sabah in the language introducing the Fisheries Act, “Except for Part IX in its
application to the State of Sabah.” See the provision on Marine Parks and Marine Reserves, Fisheries Act,
1985, Part IX, Section 41.

24


http://www.fao.org/fi/oldsite/FCP/en/mys/body.htm

Remarks

The Minister has wide-ranging powers to set aside areas for the protection of sharks and
rays. This could be done in consultation with the Sabah Fisheries Department, but the
jurisdiction is ultimately Federal and any state-made laws would need to be in line with
the Federal Act.

4.  SABAH INLAND FISHERIES AND AQUACULTURE ENACTMENT

Description

The Sabah Inland Fisheries and Aquaculture Enactment 200378 provides for the
management and use of Inland Fisheries, primarily regulating fresh water and riverine
areas.”® This section is only relevant for freshwater species of sharks and rays.

Institution and Implementation
Powers of the Minister

The Minister of Agriculture and Fisheries, Sabah, has the power to implement
regulations intended for conservation, development, management and regulation of
Inland Fisheries and Aquaculture. The Minister may issue restrictions and fishing
regulations within riverine waters, aquaculture facilities, freshwater fishing, Fish
Sanctuaries and Community Fisheries Management Zones.°

Department of Fisheries Sabah
Description

The Department of Fisheries Sabah8! is the designated responsibility for implementing
the provisions of the Sabah Inland Fisheries and Aquaculture Enactment 2003, when in
force. The Department of Fisheries, Sabah is under the administration of the Ministry of
Agriculture and Food Industries, Sabah. In addition to managing inland fisheries, Sabah
Fisheries is assigned to formulate policies and strategic plans to address capture
fisheries, aquaculture, fish processing and human and rural development. The Director

78 While the NPOA (Plan 2) states that this enactment was fully implemented in 2005, all Malaysian
Government websites list it as being ‘not yet in force’. There is a lack of clarity regarding the current
status of the law.

7% Sabah Inland Fisheries and Aquaculture Enactment (2003, not yet in force).

80 Sabah Inland Fisheries and Aquaculture Enactment, Section 118.

81 The agency is also referred to as the State Fisheries Department, see also Sabah Inland Fisheries and

Aqguaculture Enactment, Section 5.
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of Sabah Fisheries may also delegate any of the powers vested in him to any officer of
Sabah Fisheries and under notification in the Gazette.??

Enforcement Authority

Sabah Fisheries is responsible for carrying out the provisions of the Enactment. Sabah
Fisheries acts as an enforcement unit in ensuring compliance with both State and
Federal fisheries-related law.®3

The Department is also responsible for carrying out enforcement patrols, investigation
of cases and prosecution of cases.8* Enforcement is conducted in cooperation with other
agencies such as the (Federal) Malaysian Maritime Enforcement Agency, (Federal) the
Marine Police, (Federal) the Marine Department, and (State) the Department of Ports
and Harbours.®

Policy and Programs in Fisheries

In addition to regulating Inland Fisheries, Sabah Fisheries regulates fisheries in the
Coastal Zone to protect Sabah’s State interests in the industry and to enforce Federal
regulation on fisheries. Sabah Fisheries collaborates with the Federal government to
manage marine fisheries under the (Federal) Fisheries Act (1985). Sabah Fisheries refers
to the Fisheries Act as one of two primary pieces of legislation followed by the State
department.®® In addition to the Federal law on fisheries, Sabah Fisheries operates
under the guidance and objectives of national and state policies relating to Fisheries,
including the Third National Agriculture Policy and the Second Sabah Agriculture
Policy.®” The Third National Agriculture Policy provides guidelines on the agricultural and
forestry development in Malaysia.?® One of the target objectives is to address food
security, including safety, quality and sustainability within the fisheries sector.® In

82 Sabah Inland Fisheries and Aquaculture Enactment, Part Il, Sections 4-6.

83 Department of Fisheries Sabah, Official Website, www.fishdept.sabah.gov.my

84 As provided under the Sabah Inland Fisheries and Aquaculture Enactment and the Fisheries Act (1985);
See also http://www.fishdept.sabah.gov.my/?g=en/content/law-enforcement

85 Sabah Department of Fisheries, Law Enforcement,
http://www.fishdept.sabah.gov.my/?q=en/content/law-enforcement

8¢ The other legislation is the Inland Fisheries and Aquaculture Enactment, see Sabah Department of
Fisheries, Law Enforcement http://www.fishdept.sabah.gov.my/?q=en/content/law-enforcement

87 Sabah Department of Fisheries, Policies and Guidelines,
http://www.fishdept.sabah.gov.my/?q=en/content/policies-guidelines

8 This policy operated until the year 2010. See Malaysia 3™ National Agriculture Policy,
http://www.fishdept.sabah.gov.my/sites/default/files/uploads/basicpage/files/98/3rd-national-
agriculture-policy.pdf

89 Malaysia 3" National Agriculture Policy, Section 27 and 32.
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addition to targeting deep-sea fishing, aquaculture is an area highly prioritized by the
State department.

Among the other programs under Sabah Fisheries, Capture Fisheries was developed out
of the Sixth Malaysia Plan, with an emphasis on collecting and assessing basic fisheries
data from fishermen, fishing villages and infrastructures to increase total fisheries
production in Sabah.%®

Sabah Fisheries has also addressed concerns relating to policy and programmes of the
Aquaculture industry.’® For example, the Malaysia Aquafarm Certification Scheme is a
strongly supported voluntary initiative designed to promote good farming practices
developed in conjunction with conservation and environment protection efforts.?? The
Aquafarm Scheme provides a baseline standard for promoting strategic farming and
management practices for both freshwater and marine fish species.?® The Schemes are
implemented in cooperation with the Department of Fisheries Malaysia, and include the
aquaculture farm category of marine shrimp, marine finfish and mollusks culture.®*

Inland Waters and Fisheries

Inland waters broadly apply to waters of any river, waterway, lake, reservoir and
watercourse, including the Foreshore and subterranean waters. Inland fisheries
exclusively apply to fisheries in riverine waters.®> Riverine waters are defined as bodies
of water in a ‘river, lake, stream, pond or other waters in Sabah, with the exception of
those in Malaysian Fisheries Waters.”?®

Inland Waters Species

% The other programmes include Aquaculture, Capture Fisheries, Fisheries Infrastructure, Research
Resource Management, Socioeconomic Programs and Public Education and Environment. See
http://www.fishdept.sabah.gov.my/?q=en/content/capture-fisheries

91 Department of Fisheries Sabah, Official Website, Aquaculture,
http://www.fishdept.sabah.gov.my/?g=en/content/aquaculture

92 Department of Fisheries Sabah, Official Website, Aquaculture
http://www.fishdept.sabah.gov.my/?q=en/content/aquaculture

9 Department of Fisheries Sabah, Official Website, Aquaculture,
http://www.fishdept.sabah.gov.my/?q=en/content/aquaculture

% Department of Fisheries Sabah, Official Website, Aquaculture,
http://www.fishdept.sabah.gov.my/?q=en/content/aquaculture

9 Sabah Inland Fisheries and Aquaculture Enactment, Section 2.

% Sabah Inland Fisheries and Aquaculture Enactment, Section 2. Malaysian Fisheries Waters, as defined
under the Fisheries Act (1985), refers to the maritime water under Malaysia’s Federal jurisdiction where
exclusive fishing rights or fisheries management rights are recognized (Fisheries Act 1985, Section 2). The
Malaysian Fisheries Waters include the Territorial Sea of Malaysia and the Maritime Waters in the
Exclusive Economic Zone of Malaysia (Fisheries Act 1985, Section 2).
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Aquatic life, as defined under the 2003 Enactment, generally means living organisms
and fish.?” Any sources of food relied on by living organisms or fish are also considered
aquatic life.%® A fish includes “all species of finfish, crustacean, mollusk, aquatic animals,
or their eggs or spawn, fry, fingerling, spat or young.”®® Freshwater fish are to be
identified by the Minister of Agriculture and Fisheries, Sabah'® through notification in
the Gazette, and includes fish typically found in Inland Water throughout any stages of
its life cycle.!%! This clearly includes the Borneo River Shark, the Irrawaddy dolphin, and
the Indo-Pacific humpback dolphin.

The Borneo River Shark and Certain Ray Species

The Inland Fisheries and Aquaculture Enactment 2003 addresses inland area activities'®?
and is therefore applicable to river sharks and dolphins. The Borneo River Shark, which
is thought to live in Sabah's Kinabatangan River, was last seen in 1996 and was
formally described by science in 2010.1% This shark species may still live in the
Kinabatangan River, but little else about it is known. The Irrawaddy and Indo-Pacific
humpback dolphins as well as the giant freshwater stingray (Himantura polylepis) -
among other species - also inhabit the Kinabatangan River and are, as previously
mentioned, facing risk of extinction.'%> The survival of these river species is tied to the
systemic health of the Kinabatangan River, including the status of river fisheries.1%
These species risk extinction and provide a strong rationale for legal protection through
regulation of Inland Fisheries activities.

Deleterious Substance and Pollutants

97 Sabah Inland Fisheries and Aquaculture Enactment, Section 2.

%8 Sabah Inland Fisheries and Aquaculture Enactment, Section 2.

% Sabah Inland Fisheries and Aquaculture Enactment, Section 2. The definition is similarly defined under
the Malaysia Fisheries Act 1985.

100 Also formerly known as Ministry of Agriculture and Fisheries, Ministry of Agriculture and Food Industry
Official Website, http://www.sabah.gov.my/mafi/ENG/InfoFunction.html

101 The Enactment cites the Minister responsible for fisheries, Sabah Inland Fisheries and Aquaculture
Enactment, Section 2. In Sabah, Fisheries matters in Sabah are handled by Sabah Fisheries.

102Town and Regional Planning Department,
http://www.townplanning.sabah.gov.my/iczm/Reports/Shoreline%20Management/mst-WATER.htm|

103 Tropical Research and Conservation Centre, Borneo River Shark Project, http://tracc-
borneo.org/2011/09/borneo-river-shark-project/

104 Aquaria KLCC, http://www.aquariaklcc.com/conservation/save-our-fins/shark-parade/borneo-river-
shark
105 See Overview.

106 people, Dolphins and Fisheries of the Kinabatangan River: A Multi-Disciplinary Study of the Status of
Dolphin and Fish Communities.
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The Inland Fisheries and Aquaculture Enactment 2003 provides regulations on activities
that may impact Inland Waters and riverine areas. Deleterious Substances and
Pollutants are identified as substances that have the potential to adversely impact
Inland Waters and Aquaculture.l” These substances are categorized as contributors to
environmental degradation and alteration of water quality, which may detrimentally
impact populations of fish species and fish habitats.108

Pollutants are regulated based on their potential impacts on riverine waters. A
substance may be identified as a pollutant if it poses “hazards to human health or harm
aquatic living resources” within riverine waters.1% Any potential damage to amenities or
interference with continued use of riverine waters may be considered a pollutant.

Fisheries Plans

The Director of Sabah Fisheries is required to develop and review the ongoing progress
of Fisheries Plans.!’® These plans must be based on scientific information and
incorporate a strategy for the most effective use and management of fisheries
resources. This may be achieved by balancing conservation and management of fishery
resources with regulation on overfishing. The Fisheries Plan must further include the
input of national and state policies, and other development plans and programs.!! The
Minister of Agriculture and Fisheries must approve any provisions to the Fisheries Plan.

Fish Habitat Protection
Restrictions on Activities

Restrictions are placed on activities occurring on land or near Inland Waters that may
adversely impact or destroy fish habitats. Exceptions to these restrictions may be
allowed with the discretion of the Director of Sabah Fisheries. Violators may be subject
to monetary fines and imprisonment (but only if it is force). The following list is an
example of activities regulated, including those occurring in the Foreshore:

« Any alteration, erection, extension, placement, removal, use or demolition of
any structure or part of any structure in, on, under or over land,

» Any excavation, drilling, tunneling or other disturbance of land,

o Reclamation or draining of any foreshore, lake bottom or riverbed, and

107 Sabah Inland Fisheries and Aquaculture Enactment, Section 2.
108 sabah Inland Fisheries and Aquaculture Enactment, Section 2.
109 sabah Inland Fisheries and Aquaculture Enactment, Section 2.
110 sabah Inland Fisheries and Aquaculture Enactment, Section 7.
111 sabah Inland Fisheries and Aquaculture Enactment, Section 7(b).
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« Alteration, erection, demolition, placement, reconstruction or removal of any
structure or part of any structure that is fixed in, on, under or over any
foreshore, lake bottom or riverbed.

Ban on Harmful Activities

In addition to regulating activities, the Inland Fisheries and Aquaculture Enactment 2003
provides restrictions on activities that may adversely impact the quality of water bodies,
such as the act of throwing items overboard vessels.''? Ballast, garbage, sludge, quarry
wastes and other Deleterious Substances are specifically banned from being placed into
any river or lake or areas where fishing or Aquaculture activity takes place.

The restricted activities may correspond with actions carried on, in or around coastal
areas.!'3 The Enactment broadly includes activity on land or near inland waters that may
potentially result in the “alteration, disruption or destruction of fish habitat.”!!* As a
result, Deleterious Substances are also banned from riverine waters or any place that
may navigate or travel to impact riverine waters. In regulating corporate entities and
individuals, the Enactment further provides for regulations on the discharge of
Deleterious Substances in riverine waters. The fines and penalties for committing fines
in violation of the Enactment include fines ranging from a minimum of 50,000 ringgit to
a maximum of 100,000 ringgit, with the maximum fine imposed on corporate entities.!>

Establishment of a Fish Sanctuary

The Yang di-Pertua Negeri (hereditary head of Sabah) is authorized to declare certain
riverine water regions as Fish Sanctuaries. A Fish Sanctuary should be developed in
consultation with the Director of Sabah Fisheries and is limited to areas of riverine
waters.11®

A Fish Sanctuary may be established in a designated area for any of the following
reasons:

e Provide special protection to aquatic life in a designated area, especially to rare
and endangered aquatic life to further preserve and manage the natural
breeding grounds and habitat of fish populations and aquatic life,

112 sabah Inland Fisheries and Aquaculture Enactment, Section 56.

113 sabah Inland Fisheries and Aquaculture Enactment, Section 58.

114 sabah Inland Fisheries and Aquaculture Enactment, Section 55.

115 sabah Inland Fisheries and Aquaculture Enactment, Section 56(2).
116 sabah Inland Fisheries and Aquaculture Enactment, Sections 65- 76.
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e Preserve and contribute to the pristine state and productivity of the area,

e Promote biodiversity values,

e Conserve the conditions needed to ensure access and use to “significant species
of aquatic life or plants, biotic communities or genetic resources,”

e Sanction off an area “for the natural regeneration of aquatic life” to allow for the
regrowth and natural regeneration of aquatic life,

e Utilize the area for scientific study and research, and

e Regulate recreational and other activities to prevent irreversible damage to its
environment. 17

The protection of the Borneo River Shark, the Irrawaddy dolphin, and the Indo-Pacific
humpback dolphin would clearly fall within the above reasons.

Prohibited Acts
The following is an abbreviated list of prohibited acts within a Fish Sanctuary.

e Fishing or attempting to fish,

e Removing or possessing any aquatic life or part thereof, whether dead or alive,

e Constructing or erecting any building or other structure on or over any land or
riverine waters,

e Operating any vessel as commercial transport,

e Destroying, defacing, or removing any object, whether animate or inanimate,

e Interfering with any animal, fish, plant or other living organism or doing any act
which is likely to disturb, alter the character or have a deleterious effect on, or
alter the nature of any animal, fish, plant or other living organism, and

e Willfully damaging any object of geological, prehistoric or other scientific interest
or removing such object or a portion thereof.!!8

Community Fisheries Management Zones

The Minister of Agriculture and Fisheries may Gazette an area as a Community Fisheries
Management Zone. A Community Fisheries Management Zone is an area that the
Director of Fisheries Sabah deems necessary to involve members of a village or local
community to manage local fisheries resources.'’® The management and conservation
of a Community Fisheries Management Zone may be implemented in three areas: a)

117 sabah Inland Fisheries and Aquaculture Enactment, Section 65.
118 sabah Inland Fisheries and Aquaculture Enactment, Section 72.
119 sabah Inland Fisheries and Aquaculture Enactment, Section 35(1).
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fisheries resources, b) the fishery of an area or c) part of an area in riverine waters.'?°

Authorised officers, members of a village or the local community must be appointed to
form a Community Fisheries Management Zone Committee.’?! The Minister is
responsible for designating, prescribing, promoting and regulating on matters relating to
the administration, management and regulation of these Zones.!??

The penalty for violating regulations in a Community Fisheries Management Zone is a
fine not exceeding 50,000 ringgit, when in force.'?

Tagal in Sungai Perai

Community Fisheries Management Zones can operate by the tagal system (community-
based/customary law), in which community members self-enforce agreed-upon
regulations to protect valuable or threatened fish stocks. The community of Kampung
Terusan Sugut in Beluran has agreed to tagal to protect stocks of the kenai (black bass)
in Sungai Perai.

The Department of Fisheries Sabah co-developed the river tagal system with the
community in response to concerns that the fish stocks needed protection from fishing
pressure to avoid local extinction. The Sungai Perai tagal system divides the river into
zones in which fishing is either prohibited or restricted to specific community fishermen,
periods of time and fish sizes. These zones are enforced by a committee of villagers and
governed primarily by native law.

Sabah's Department of Fisheries has implemented or recognised tagal in more than 200
rivers, making Community Fisheries Management Zones an important part of Sabah's
inland fisheries management.’?* Tagal may be an effective way to protect the sharks,
dolphins and other species of ecological, economic and cultural value in the
Kinabatangan River.

Aquaculture Development

‘Aquaculture’ is defined as the process of breeding or raising of fish, turtle and frog
species from the early stages of its life cycle.’>® The process does not apply to the

120 sabah Inland Fisheries and Aquaculture Enactment, Section 35(1).

121 Sabah Inland Fisheries and Aquaculture Enactment, Section 36.

122 5abah Inland Fisheries and Aquaculture Enactment, Section 118 (t).

123 sabah Inland Fisheries and Aquaculture Enactment, Section 37.

124 Nancy Lai, 'Tagal' System to Preserve Black Bass, The Borneo Post, 13 August 2014,
http://www.eacsabah.org/the-borneo-post-environment-news-cutting/

125 sabah Inland Fisheries and Aquaculture Enactment, Section 2.
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containment or holding of fish in a facility.!?® The provisions regulating Aquaculture
overlap with the meaning of aquaculture used to regulate fish and turtle species in the
(Federal) Fisheries Act 1985.1%7

Aquaculture Industry Zones may be developed through gazettement. Within these
Zones, the Minister may enforce restrictions on industrial development and activities to
protect the area from pollutants.?® To set up an operation for an Aquaculture premise,
an interested applicant must submit a copy of a license or permit to operate.!?° Prior to
issuance of an Aquaculture license, permit or authorization, the applicant must submit
an environmental impact assessment report.*30

Remarks

The Inland Fisheries and Aquaculture Enactment 2003 provides for the protection of
rare and endangered fish species in Sabah through regulation of inland fisheries
activities. It provides for area-based protection through the establishment of Fish
Sanctuaries and Community Fisheries Management Zones. More data on the spatial
distribution of Borneo river sharks and rays that inhabit similar areas would help to
promote appropriate legal approaches for area-based protection under this Enactment.

4. TOWN AND COUNTRY PLANNING ORDINANCE

Description

Sabah’s Town and Country Planning Ordinance (1950), contains rules and regulations for
the structured development of land, towns and other areas in Sabah.'3' Multiple
institutional bodies are responsible for implementing laws and guidelines relevant to
development along Sabah’s Coastal Shoreline and Inland Boundary. This Ordinance is
relevant as the marine spatial plan (MSP) that WWF is supporting in the Semporna area
will likely be implemented (or parts thereof) via this law.

Institutional Framework and Implementation

The following bodies and positions were formed under the Town and Country Planning
Ordinance:

126 Sabah Inland Fisheries and Aquaculture Enactment, Section 2.

127 Sabah Inland Fisheries and Aquaculture Enactment, Section 2; Fisheries Act 317 (1997), Section 2.
128 sabah Inland Fisheries and Aquaculture Enactment, Section 9.

129 sabah Inland Fisheries and Aquaculture Enactment, Section 11.

130 sabah Inland Fisheries and Aquaculture Enactment, Section 14.

131 Town and Planning Ordinance 1950.
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e Central Town and Country Planning Board,

e Director of State Town and Regional Planning Department (also the Town and
Country Planner), and

e Local Authorities.

Sabah’s Town and Regional Planning Department is also responsible for handling
matters provided for under the Town and Planning Ordinance, discussed below.

Central Town and Country Planning Board

The Central Town and Country Planning Board serves as the body responsible for
identifying and implementing potential policies and proposals for development activities
within Sabah.!3? The list provided below consists of relevant representatives from
governmental agencies and institutions forming the Central Board:

e Ministry of Tourism, Culture and Environment,
e Department of Land and Survey,

e Department of Agriculture,

e State Economic Planning Unit,

e Department of Irrigation and Drainage,

e Sabah Ports and Harbours Department, and

e Department of Public Works.133

The Central Town and Country Planning Board is also responsible for overseeing Local
Authorities who are required to develop Draft Schemes for individual districts, to be
incorporated in a Comprehensive Development Plan for Sabah.3*

Town and Country Planner and Director

The Town and Country Planner is assigned as the designated chief executive officer and
advisor to the Central Board.'3> The Planner is also the Director of State Town and
Planning Department.’3® The Director is required to issue policies and proposals in the
development of Sabah’s lands and towns.'3” The Director must also carry out additional

132 Town and Planning Ordinance 1950, Section 3(2).

133 Town and Planning Ordinance 1950, Section 3.

134 James Lam Chee Seng, Environmental Law in Malaysia (Borneo Edition) 2007 p. 86.
135 Town and Planning Ordinance 1950, Section 4.

136 Town and Planning Ordinance 1950, Section 4(1).

137 Town and Planning Ordinance 1950, Section 4.
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duties as recommended or directed by the Central Board.'*® For example, the Director
may act as an intermediary in relaying information to Local Authorities about the
Central Board’s decisions and proposed policies.'3?

Local Planning Authorities

Local Planning Authorities are responsible for implementing policies and provisions
specified under the Ordinance. A Local Planning Authority may only oversee the
development of lands and buildings within a district’s jurisdiction. The Local Authority is
also responsible for preparing a draft Structure Plan, as discussed above.

Town and Regional Planning Department

Sabah’s Town and Regional Planning Department oversees the development of towns
and areas, including the Coastal Zone. This department also monitors setback
development of areas and approving development of permanent structures along the
Coastal Shoreline.'4°

The Integrated Coastal Zone Management Unit (ICZM Unit) was formed in 1999, under
the Town and Regional Planning Department to coordinate management projects
relating to Sabah’s coastal districts.

Coastal Shoreline Areas as Land

Areas covered in water may be included within the classification of Sabah State land.
Although the Ordinance does not specifically identify the Coastal Shoreline as land area,
Sabah’s Town and Regional Planning Department has emphasized the management of
Sabah’s Coastal Shoreline as a matter under State jurisdiction. For example, the Town
and Regional Planning Department supported the development of a Shoreline
Management Plan (discussed below) as part of a larger government initiative, known as
the Integrated Coastal Zone Management Project.'*! The project was developed with
the goal of identifying Sabah’s coastal boundaries and strategizing recommendations for
the development of structure plans relating to coastal areas (described below).1#?

Structure Plans

138 Town and Planning Ordinance 1950, Section 4(2)(a).

139 Town and Planning Ordinance 1950, Section 4(2)(b).

140 shoreline Management in the ICZM Context 1999, page. 39.

141 |ntegrated Coastal Zone Management Project Official Site,
http://www.townplanning.sabah.gov.my/iczm/

142 shoreline Management in the ICZM Context in Sabah 1999.
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To comply with the Town and Country Planning Ordinance’s provisions for controlled
and progressive structural development of Sabah, Planning Schemes are required at the
district and state level.}*® The term Scheme is also referred to as Plans under the Town
and Planning Ordinance.'** A Scheme at the district level is known as a District Plan.#?
At a district level, Scheme also means a Local Plan.14®

In addition to preparing plans at the district level, the Director of State Town and
Regional Planning Department (“the Director”) is responsible for preparing a draft
Structure Plan for the entire State of Sabah.'4” The Structure Plan is intended to serve as
a broad strategic policy for the development of land in Sabah, including the Territorial
Waters of the State.'4®

In a written statement, the draft Structure Plan must incorporate the following
information:

1. A strategic policy that assesses the likely trends of the physical development of
the State,

2. Policy and general proposals relating to the development and use of Sabah land,
including territorial waters, and

3. Other important matters as determined by the Central Board. *4°

The draft Structure Plan is subject to the approval of the State Cabinet, who may require
modifications and partially approve parts of the plan.**° In between the stages for
Cabinet approval and Gazettement of a draft Structure Plan, the Central Board may
need to resubmit proposals and amendments.>?

Although District Plans have been developed at the district level, it is unclear whether a
comprehensive draft Structure Plan for the entire Sabah has similarly been
accomplished.

143 Town and Planning Ordinance 1950, Part IA.

144 Town and Planning Ordinance 1950, Section 2.

145 Town and Planning Ordinance 1950, Section 2.

146 Town and Planning Ordinance 1950, Section 2.

147 Town and Planning Ordinance 1950, Part IA, Section 4C.

148 This provision identifies Territorial Waters of the State as an area of State land, see Town and Planning
Ordinance 1950, Part IA, Section 4C(2).

149 Town and Planning Ordinance 1950, Section 4C.

150 Town and Planning Ordinance 1950, Section 4E.

151 Town and Planning Ordinance 1950, Section 4E (2)-(4).
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5. LEGAL STRATEGY TO ENHANCE AREA-BASED CONSERVATION

Semporna Marine Spatial Plan (SMSP)

By developing a zoning system for the area around Semporna, and in conjunction with
the Department of Fisheries (Federal and Sabah), the Sabah Shark and Ray Initiative
(SSRI) is working towards the development of a blueprint for area-based shark
conservation. Firstly, the SSRI advocates for the integration of the ecosystem approach
to fisheries management with a focus on tackling illegal, unreported and unregulated
fishing, including the development and enforcement of shark fishing regulations and
monitoring of compliance. Secondly, the SSRI will produce legal analysis of the relative
merits of alternative legal approaches to protecting live sharks, such as through
‘prohibited fishing areas’ under the Fisheries Act (1985), ‘marine protected areas’ under
the Parks Enactment (1984), or ‘conservation areas’ under the Wildlife Conservation
Enactment (1997). The legal and policy frameworks on sharks and rays developed within
the SMSP will be used as a model for other parts of Sabah, Malaysia and the region.

Community Managed Marine Areas

Through the Sabah MSP, key community-managed marine areas can potentially be
created in at least Kalapuan Island.

Kalapuan Island

Kalapuan Island lies off the east coast of Sabah (adjacent to Semporna) and is home to
€.2000 community members. A coral reef restoration project and a community
environmental education project are in progress (relating to sharks, rays, turtles and
corals). It is known that populations of shovelnose rays and guitarfish and round
ribbontail rays occur on the reefs and seagrass beds for an unknown part of the year
and are suspected to use the areas as nursery sites. While these sharks are threatened
globally (IUCN Red List) and very rare in Sabah, they are not yet protected by law, so
area-based protection is an important option for long-term protection. In the long-term,
‘blue carbon’ opportunities will also be explored for Kalapuan’s seagrass beds.
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FISHING AND FINNING
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OVERVIEW

Beyond the diverse possible protected areas, discussed above, sharks and rays are being
caught in high numbers, either intentionally or as by-catch. There are a number of legal
avenues to better regulating this activity, including by:

e Amending the Regulations within the (Federal) Fisheries Act (1985) to ban fishing
of specified shark and ray species;

e Amending the Schedules of the Wildlife Conservation Enactment (1997) to
include sharks and rays as ‘protected animals’, thereby restricting their hunting;
and

e Malaysia becoming party to the Convention on Migratory Species, in turn
subjecting the government to obligations in respect of shark and ray protection.

1.  FISHERIES ACT

Description

The Federal Fisheries Act (1985) regulates Malaysia’s Fisheries Waters®>? through the
conservation and management of maritime fishing and fisheries. The Federal
Government is allowed to regulate matters relating to maritime and estuarine fishing
and fisheries, including marine shark fishing.'>® Regulations under the Federal Fisheries
Act prohibit fishing of all dolphins, other marine mammals and turtles.'> They also
prohibit fishing of a list of ‘endangered species of fish’, which includes whale sharks but
does not list any other shark or ray species.’>>

Sharks as a Fishery

The term ‘fishery’ under the Federal Fisheries Act 1985 is defined for the conservation
and management of the supplies of any one or more stocks of fish that are classified as
a unit.’®® Thousands of tons of shark landings are reported each year, comprising more

152 Malaysia's Fisheries Waters extend to the Exclusive Economic Zone, a boundary encompassing from 3
to 200 nautical miles from the coast. See Exclusive Economic Zone Act 1984, Section 3; See also Territorial
Sea Act 2012.

153 Excluding turtles. See Annex |, on the Ninth Schedule of the Federal Constitution.

154 Fisheries Act 1985, Section 27.

155 Fisheries (Control of Endangered Species of Fish) Regulations 1999.

156 Fisheries Act 1985, Section 2.
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157

than 2% of all landings in Malaysia,*>’ and sharks make up a distinct fishery. Sharks and

rays made up approximately 1.24% of all fish food production in Malaysia in 2012.1%8

The management of fisheries and fishing practices is recognized as necessary to achieve
commercial objectives, to promote sustainability of food sources and to protect fish
species. The Federal Fisheries Act 1985 emphasizes the development of fishery-related
plans to monitor species and fishing practices.'® Proposed fisheries plans must be

issued in adherence to national policies, development plans and programs.®°

Protection for Sharks and Rays
Powers of the Minister

The Federal Minister of Agriculture and Food Industries is given the power under the
Fisheries Act to create regulations relating to “conservation, development, and
management” of fisheries in Malaysia’s Fisheries Waters.6?

The Minister may take the following actions to regulate on management of sharks and
other fish species:

e Provide for licensing, regulation and management of a designated fishery,

e Establish a closed season for a specific fishery area, specific species of fish or
specific methods of fishing,

e Prescribe limitations on the quantity, size and weight of fish captured and
traded,

e Prescribe minimum mesh sizes of nets,

e Specify prohibited fishing areas for all fish, certain species of fish or methods of
fishing,

e Proscribe any species of fish,

e Provide for the licensing of fishing vessels, fishing stakes, fishing appliances, fish-
aggregation devices and marine culture systems,

e Regulate the landing of fish, to provide for the management and control of
fishing ports and fish-landing areas, and to appoint such agencies as may be
required to effect such management and control,

157 Malaysia NPOA-Sharks (2006).

158 Total fish food production = 1,780,168 tonnes and total sharks and rays caught = 22,148 tonnes in 2012
according to NPOA Plan 2.

159 Fisheries Act 1985, Section 6(1).

160 Fisheries Act 1985, Section 6(1).

161 Fisheries Act 1985, Section 61.
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e Organize and regulate fishing as a sport,

e Prescribe penalties for offences,

e Prescribe regulations for the control of endangered species of fish, and

e Prescribe regulations for the control of movement of fish within Malaysia.6?

These powers of the Minister are wide ranging and could be used to increase the
protection of sharks under the Fisheries Act as demonstrated in the following
regulations.

Fisheries (Prohibition of Methods of Fishing) Regulation (1980)

The Fisheries (Prohibition of Methods of Fishing) Regulation (1980) provides restrictions
on destructive methods of fishing to protect the coastal ecosystem.%® Specifically, the
regulation prohibits pair trawling, cyanide fishing, electric fishing and use of explosives
in Malaysian Fisheries Waters.164

Fisheries (Control of Endangered Species of Fish) Regulations (1999)

The Fisheries (Control of Endangered Species of Fish) Regulations (1999) is a regulation
protecting a list of animals including whale sharks (Rhinocodon typus Smith) and several
species of dolphin as well as some whales, dugongs and clams.1®>

The Regulations state that no person shall fish for, disturb, harass, catch, kill, take,
posses, sell, buy, export or transport whale sharks (or any endangered species of fish
specified in the Schedule) except with written permission from the Director-General. To
do so constitutes an offence.

In 2019, the Federal government, acting on SEAFDEC’s advice, to list the following six
species under the Fisheries Regulations (1999):

Great Hammerhead Shark (Sphyrna mokarran),
Smooth Hammerhead Shark (Sphyrna zygaena),
Winghead shark (Eusphyra blonchii),

Oceanic Whitetip Shark (Carcharinus longimanus),

PwnNPE

162 Fisheries Act 1985, Section 61.

163 Fisheries (Prohibition of Methods of Fishing) Regulation 1980.

164 This description was adapted from A. Ali, R. Ali, M. Nasir I. Salleh in Marine Fishery Resources
Development and Management Department, Southeast Asian Fisheries Development Center, Section 6.1,
see: http://www.fao.org/docrep/003/x2097e/X2097E18.htm; Fisheries (Prohibition of Methods of
Fishing) Regulation 1980.

165 | ist excludes whales of the oceanic dolphin family (Delphinidae) and porpoises. See Fisheries (Control
of Endangered Species of Fish) Regulations 1999.
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5. Oceanic Manta (Manta birostris), and
6. Reef manta (Manta alfredi).1®®

Institutions and Implementation
Department of Fisheries Malaysia

The Federal Department of Fisheries Malaysia (“Malaysia Fisheries”) is the primary
institution responsible for enforcing the Federal Fisheries Act 1995. The Department
handles matters ranging from the conservation of fisheries to resource management

and protection.®’

National Advisory Council for Marine Park and Marine Reserve

The Fisheries Act allows for the formation of the National Advisory Council for Marine
Park and Marine Reserve (“the Council”) to act as an advisor on matters relating to
Marine Park or Marine Reserve areas.'®® For example, the Council is responsible for
implementation of guidelines relating to marine conservation and protection.'®® This
could be relevant for the protection of sharks outside Sabah.

Sabah Fisheries Department

The Sabah Fisheries Department (“Sabah Fisheries”) currently works in collaboration
with Malaysia Fisheries to manage fisheries resources. Sabah Fisheries operates under
the (Sabah State) Ministry of Agriculture and Fisheries.

Although the marine fisheries-related laws and regulations are under federal

jurisdiction, the State collaborates with the Federal Government in enforcing the

Federal Fisheries Act 1985. In addition to managing inland fisheries and aquaculture,*’®

Sabah Fisheries also acts to protect fisheries resources inland and off Sabah’s coast to

manage food resources and the fisheries industry.'’?

Malaysian Maritime Enforcement Agency

166 https://www.wwf.org.my/?26465/Federal-Protection-for-Shark-and-Ray-Applauded-by-WWF

167 Department of Fisheries Website, http://www.dof.gov.my/en/divisions-/-sections

168 Fisheries Act 1985, Section 41B.

169 Fisheries Act 1985, Section 41B(b).

170 sabah Inland Fisheries and Aquaculture Enactment (2003); Department of Fisheries Sabah, Official
Website, www.fishdept.sabah.gov.my

171 Department of Fisheries Sabah, Official Website, www.fishdept.sabah.gov.my
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The Malaysian Maritime Enforcement Agency may also be authorized to regulate and
enforce the Federal Fisheries Act 1985.

Remarks

The Fisheries Act and its Regulations contain specific species-based provisions that offer
protections from fishing to all dolphins and whale sharks, as well as six new species of
sharks and rays.

The Minister has the power to create species-based regulations that prohibit all shark
fishing in all areas of Malaysia. However, no such regulations protecting sharks or
limiting shark fishing currently exist.

2.  WILDLIFE CONSERVATION ENACTMENT

Description

The Wildlife Conservation Enactment (1997) provides for the conservation and
sustainable management of wildlife and habitats in Sabah. The law has been applied to
provide protection and conservation measures in marine and coastal areas under
Sabah's jurisdiction.’> The wildlife species and habitats found within these areas,
including marine and aquatic species such as sharks, rays and dolphins are also provided
the same protection as other wildlife species under the Enactment.

This section focuses on the Wildlife Conservation Enactment’s regulations relating to
species-based conservation.

Protection of Wildlife Species
Strictly Protected Animals (Schedule 1)

Animal species listed in Part | of Schedule 1 are wholly protected from hunting. Schedule
1 lists three marine species as strictly protected:

e Dugongs,
e Green turtles, and
e Hawksbill turtles.

Schedule 1 does not list sharks or rays.

172 An area that extends from a contour line running inland at 60 meters above sea level to 3 nautical
miles offshore.
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Protected Animals (Schedules 2 and 3)

Animals listed on Schedules 2 and 3 are considered Protected Animals and may be
hunted with a license. Each license contains a designation of a pre-approved quantity
for which an authorized hunter is permitted to hunt a particular species.'”?

Marine animals listed on Schedules 2 and 3 include:

e Irrawaddy dolphin (Orcaella brevirostris),

e Indo-Pacific humpback dolphin (Sousa chinensis),

e Grey dolphin (Grampus griseus),

e Bottlenose dolphin (Tursiops truncatus),

e Fraser's dolphin (Lagenodelhis hosej),

e Long snouted spinner dolphin (Stenella longirostra),
e Finless porpoise (Neophocaena phocaenides),

e Orca whale (Orcinus orca),

e Short-finned pilot whale (Globicephala macrohynchus),
e Pigmy sperm whale (Kogia breviceps),

e Sei whale (Balanoptera borealis),

e Bryde's whale (Balanoptera edent), and

e Smooth otter (Lutra perspicillata).

Schedules 2 and 3 do not list sharks or rays.
Powers of the Minister

The Minister may, after consultation with the Director, by order published in the
Gazette, amend the Schedules to the Enactment.’*

Remarks

Unlike for dugongs, turtles, and a number of species of dolphins, the Enactment does
not provide either full or partial species-based protection from hunting to any shark or
ray species. Sharks and rays could be added to Schedule 1 of the Enactment to ensure
full protection. However, matters regarding any fish species are normally handled by
Malaysia Fisheries or Sabah Fisheries, rather than the Sabah Wildlife Department.

173 Wildlife Conservation Enactment 1997, Section 25 (2), (a)-(b).
174 wildlife Conservation Enactment 1997, Part XI 104.
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3. CONVENTION ON THE CONSERVATION OF MIGRATORY
SPECIES OF WILD ANIMALS

The Convention on the Conservation of Migratory Species of Wild Animals (CMS), also
known as the Bonn Convention, is a global treaty providing for the conservation and
sustainable use of migratory animals and their habitats. CMS provides a legal framework
allowing Party States to coordinate conservation measures throughout an international
migratory range.'’> Parties to the Convention create national legislation supporting
conservation measures for the scheduled migratory species.!’® They agree to prevent
the taking of the species, minimize activities that may prevent migration, and conserve
and restore the species’ habitats.'””

Malaysia is not party to CMS. However, along with CITES’ recent additions of shark
species to its appendices (below), these multinational efforts toward shark conservation
support a rationale for domestic legislation protecting Malaysia’s sharks. The below
sections discuss recent CMS conferences and agreements that progress toward greater
international protection of migratory sharks.

Scheduled Shark and Rays Species!’®

Like CITES, CMS uses appendices to list species in need of different levels of protection.
CMS Appendix | lists animals threatened with extinction, and Appendix Il lists migratory
species that would significantly benefit from internationally coordinated conservation
measures.t’? The sharks and rays included in these Appendices are listed in the
Appendix.

Recent Conferences of the Parties (COP)

The last several meetings of the Conference of the Parties to CMS added many shark
and dolphin species to the CMS appendices. At the 9t COP, (Rome, 2008), the Irrawaddy
dolphin and several other dolphin populations, mako sharks, and the porbeagle shark
were listed on Appendix 11.18% At the 11t COP (Quito, 2014), nicknamed the “Shark COP,”

175 CMS, http://www.cms.int/en/legalinstrument/cms

176 Convention on the Conservation of Migratory Species of Wild Animals, Article V.

177 Convention on the Conservation of Migratory Species of Wild Animals, Article IlI.

178 CMS Appendices,
http://www.cms.int/manage/sites/default/files/document/Appendices_COP10_E_1.pdf. Note that the
published appendices have not yet been updated to reflect amendments passed at COP11 in November
2014.

179 A Brief Introduction to CMS, http://www.iisd.ca/process/biodiv_wildlife-cmsintro.html

180 CMIS COP 9 Summary and Analysis, http://www.iisd.ca/vol18/enb1838e.html
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the following shark species were added to Appendix Il: the silky shark, great
hammerhead shark, scalloped hammerhead shark, bigeye thresher shark, common
thresher shark, and pelagic thresher shark (all of which are present in Sabah waters).8?

Resolution for the Conservation of Sharks and Rays

The CMS COP also adopted a Resolution for the Conservation of Migratory Sharks and
Rays, addressing concerns for the general mortality of the CMS scheduled shark and ray
species at the 11™ meeting. The following provides an abbreviated list of the COP’s
actions in the resolution.

CMS Resolution for the Conservation of Migratory Sharks and Rays

1. Urges Parties to ensure that all fishing and trade of sharks and rays are ecologically
sustainable, and that a lack of scientific data does not preclude conservation or fisheries
management action towards this objective;

2. Further urges Parties to take steps to eliminate shark finning where they have not
already done so, including implementing measures such as prohibiting the removal of
sharks fins at sea and discarding the carcass at sea, requiring sharks to be landed with all
fins naturally attached, or other measures in line with applicable UN General Assembly
Resolutions;

3. Further urges Parties, where they have not already done so, to develop and
implement National Plans of Action for Sharks (NPOA-SHARKS) in accordance with FAQ’s
International Plan of Action for Sharks - IPOA-SHARKS;

4. Further urges Parties to develop and implement guidelines and procedures for
implementing the provisions of CITES regulating the trade of shark products deriving
from species listed under the Appendices of the Convention;

5. Requests Parties to improve the biological and ecological knowledge of migratory
elasmobranchs populations and identify ways to make fishing gears more selective to
support effective conservation measures through research, monitoring and information
exchange and promote population assessments and research including within the frame
of RFMOs and their scientific bodies where applicable;

6. Further encourages Parties, where appropriate, to promote the establishment of

181 CMIS COP10 Summary Report, http://www.iisd.ca/vol18/enb1859e.html
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science-based conservation targets for migratory sharks and rays, and indicators to
assess progress towards reaching these targets, including within the RFMOs where
applicable;

7. Requests Parties to identify and conserve critical habitats and life stages, and
migration routes, with a view to contributing to the development and implementation
of effective conservation and sustainable management measures, based on the best
available scientific knowledge and the precautionary approach; and

8. Encourages Parties, RFMOs and other relevant bodies to minimize the impact of
fishing in migration corridors and other habitats deemed critical to the recovery and
sustainability of shark and ray populations, including those that straddle jurisdictional
boundaries.8?

MoU on the Conservation of Migratory Sharks

Signatories to CMS’s Memorandum of Understanding on the Conservation of Migratory
Sharks (Sharks MoU) met in September 2012 in Bonn, Germany. The Signatories
adopted a Conservation Plan for Migratory Sharks, comprising several objectives that
include: improving understanding of migratory shark populations, ensuring that fisheries
are sustainable, protecting critical habitats and migratory corridors, increasing public
awareness, and enhancing national, regional, and international cooperation.'83184 The
Sharks MoU currently has 38 signatories.'® Species covered under the Sharks MoU
found in Sabah include the whale shark and shortfin mako.18¢

4. LEGAL STRATEGY TO ADDRESS FISHING AND FINNING

Fisheries Regulations

Overall, sharks and rays in Sabah and adjacent waters are not well protected in law.
While a trend toward the utilization of the whole shark carcass rather than finning has
had benefits from an animal welfare perspective, the number of shark and ray landings

182 For the complete resolution text, see UNEP/CMS/Resolution 11.20,
http://www.cms.int/sites/default/files/document/Res_11_20_Conservation_Sharks_and_Rays_E.pdf
183 Summary of the First Meeting of Signatories to the MoU on the Conservation of Migratory Sharks,
http://www.iisd.ca/vol18/enb1851e.html

184 For the complete conservation plan text, see
http://sharksmou.org/sites/default/files/Migratory_Shark_MoU_English.pdf

185 For all signatories, see http://sharksmou.org/list-of-signatories

186 Sharks MoU Factsheet, http://sharksmou.org/sharks-mou-fact-sheet
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in Sabah continues to increase,'®” with more than 60% of shark landings in Malaysia
occurring in the states of Sabah and Sarawak.'® This suggests that a wide-ranging law
reform is needed.

The strategy set out is to engage with the Federal Department of Fisheries to advocate
that all the CITES protected sharks and rays found in Malaysian waters (see International
Trade section below) be included under the Fisheries (Control of Endangered Species of
Fish) Regulations (1999) in addition to whale sharks. This would make it illegal for
persons to ‘fish for, disturb, harass, catch, kill, take, possess, sell or buy’ them. There
was an announcement in August 2016 that the Federal Minister for Agriculture and
Agro-based Industry plans to list seven more shark and ray species as endangered
species in the Fisheries Regulations including the oceanic white tip shark, four
hammerhead sharks and oceanic and reef manta rays.!8°

Sabah’s State Government is unable to effectively legislate against shark fishing due to
the way the Federal Fisheries Act is set up to override any changes made by the state.
For this reason, in 2016, the then Sabah Minister for Tourism, Culture and Environment,
Datuk Masidi has asked for the Federal Act to be amended to specifically permit Sabah
to enact its own laws against fishing and finning.**°

Revision of Overall Responsibility for Sharks and Rays

Additionally, it is recommended that in order to protect sharks and rays from being
fished in the waters of Sabah, they need to be removed from the current purview of the
Ministry of Agriculture and Agro-based Industry. Currently under the Fisheries Act 1985,
sharks and rays are not recognized as their own category of marine animal and instead
are grouped as fish species and afforded no additional protection when they are in
otherwise unprotected waters. The Federal Minister for Natural Resources and
Environment, in 2016, called for sharks to be moved into his jurisdiction by proposing
that sharks and rays be recognized as protected species under a new Protected Marine
Species Act.’®! This shifting of responsibility for sharks and rays to the Minister for

187 Malaysia National Plan of Action for the conservation and Management of Shark (Plan 2), 2014.
Department of Fisheries, Ministry of Agriculture and Agro-based Industry, Malaysia.

188 Southeast Asian Fisheries Development Centre, ‘Elasmobranch resources, utilization, trade and
management in Malaysia, 2004.

189 The Star, ‘Sabah can ban shark hunting’, 1 August 2016. There has yet to be a progress update on this
since the announcement.

1%0 Borneo Post, ‘Amend Fisheries Act First, says Masidi, 2 August 2016.

191 New Sabah Times, ‘Stricter laws needed to protect Sabah sharks, rays’, 2016,
http://www.nst.com.my/news/2016/08/162824/stricter-laws-needed-protect-sabah-sharks-rays
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Natural Resources and Environment at the Federal level would ultimately lead to a new
level of blanket protection for these species when the proposed Act were to come into
force.

Brunei Example

In 2013, Brunei became the first country in Asia to adopt an enforceable nationwide ban
on catching and landing of all shark species in its waters, and the sale and import of
shark products.'®> When announcing this ban, the government justified it as being based
both on food security and environmental concerns, namely the importance of sharks in
maintaining balance in the marine ecosystem.'?® While Brunei doesn’t have the issue of
state/federal law incongruity, this example serves as precedent, especially from such a
close neighboring territory, that legal reform can be successfully achieved in shark
protection.

192 WildAid, ‘Brunei Institutes Asia’s First Nationwide Shark Fin Ban’, 2013, www.wildaid.org/news/brunei-
institutes-asia%E2%80%99s-first-nationwide-shark-fin-ban.

193 Shark Research Institute, ‘The First NATIONWIDE Ban on Shark Fishing and the Shark Fin Trade’, 2013,
www.sharks.org/wp-content/uploads/documents/newsletters/Newsletter-22-2.pdf.
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1. CONSUMPTION IN SABAH

Shark Consumption

Malaysia is the ninth largest producer of shark products globally and the third largest
importer, largely from Thailand. There is currently no legislation governing the
consumption of shark fins, ray gill plates, or the meat of either animal in Malaysia.

Sharks are typically harvested for their meat, leather, cartilage and liver oil. The
Malaysian NPOA describes there are five shark fin products and two other shark
products that are traded in Malaysia, namely:

e Dogfish and other sharks, excluding livers and roes, fresh or chilled,

e Dogfish and other sharks, excluding livers and roes, frozen,

e Shark’s fins, dried, whether or not salted but not smoked,

e Shark’s fins, salted but not dried or smoked and in brine,

e Shark’s fins prepared and ready for use and in airtight containers,

e Shark’s fins, prepared and ready for use, other than in airtight containers, and
e Shark’s fins, prepared or preserved, in airtight containers.%*

It is established that the demand for shark fins is the primary driver of shark fishing due
to their high relative unit-value.’®> Shark fin soup is the most common occurrence of
shark consumption in Sabah. Particularly popular among Malaysia’s Chinese population
who view the traditional delicacy as a symbol of wealth and prestige, it is often served
at celebrations like weddings and Chinese New Year. Consumption of shark fin soup in
Malaysia has risen steadily over recent years, but declined 44% in the second half of
2015 potentially driven by changing societal attitudes among Malaysians due to
increased awareness and social media.’®® However, numbers of Chinese tourists to
Sabah increased by 50% from 2015-16 and are expected to continue to do so with new
tourism measures targeting the Chinese market.®” In 2016, the Malaysian Prime

194 Malaysia National Plan of Action for the conservation and Management of Shark (Plan 2), 2014.
Department of Fisheries, Ministry of Agriculture and Agro-based Industry, Malaysia.

195 L ack, M. and Sant, G. 2008. lllegal, Unreported and Unregulated Shark Catch: a review of current

knowledge and action. Department of the Environment, Water, Heritage and the Arts and TRAFFIC,

Canberra.

196 New Straits Times, ‘Malaysians losing their taste for shark fin soup, says WWF’, 2016,
http://www.nst.com.my/news/2016/10/183030/malaysians-losing-their-taste-shark-fin-soup-says-wwf.

197 Sabah Tourism Board, Visitors Arriving by Nationality 2016,
http://www.sabahtourism.com/sites/default/files/visitor-jan-nov-2016.pdf.
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Minister announced that the country is anticipating 8 million Chinese visitors by 2020,%8
which is likely to consequently lead to an increase in ‘domestic’ demand for shark
products.

Ray Consumption

Manta and mobula rays caught in Sabah are harvested primarily for their gill rakers,
which are highly valued for their use in traditional Chinese medicine.’®® The gill rakers
are worth over 100 times the value of the rest of the ray’s body and are sold mostly
internationally to China and Singapore. Almost all shark and ray meat is acceptable
‘table food’ can be sold at market as either fresh meat or salted fish.2%

2. LEGAL STRATEGY TO ADDRESS SHARK AND RAY
CONSUMPTION

Kota Kinabalu City Hall has the power to make by-laws that would make it illegal to sell
shark and ray products without first obtaining a license. This reform can be achieved by
working with the Kota Kinabalu City Hall and Semporna District Office to change the
business licensing processes set out in the respective local by-laws. In 2016, the Minister
for Tourism, Culture and Environment and the CEO of the Malaysian Association of Tour
and Travel Agents are both strong proponents of ‘shark free businesses’ and have even
called for boycotting of establishments serving shark fins.?%! Successful change in Kota
Kinabalu or Semporna can be leveraged to support similar regulations in other areas.

In a sign of the Malaysian government willing to taking positive measures towards shark
protection, it can be noted that shark fin soup has already been banned from Malaysian
government functions since 2014.292 Kota Kinabalu City Hall banning or restricting the
licensing for selling shark and ray products works in conjunction with the other legal
reform strategies set out in this report. The changes in laws overlap and integrate to
provide multi-faceted levels of protection for sharks and rays both directly and indirectly
in Sabah.

198 The Star, ‘Alitrip expected to bring 8 million Chinese tourists’, 2016,
http://www.thestar.com.my/news/nation/2016/11/05/alitrip-expected-to-bring-8-million-chinese-
tourists/.

199 Manta Trust, ‘Malaysia Mobulid Ray Project’, 2012, www.mantatrust.org/in-the-field/malaysia/.

200 soytheast Asian Fisheries Development Centre (2004), Elasmobranch resources, utilization, trade and
management in Malaysia, 3.

201 Daily Express, ‘Boycott eateries offering shark fins, says Matta’, 30 March 2016.

202 \WildAid, Programs: Sharks, http://www.wildaid.org/sharks.
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1. CONVENTION ON INTERNATIONAL TRADE IN ENDANGERED
SPECIES OF WILD FAUNA AND FLORA (CITES)

CITES is an international, legally binding agreement between member Parties to ensure
that international trade in scheduled species does not threaten species' survival, to
which Malaysia is a party.2%3 CITES controls international trade of species through a
licensing system, offering varying levels of protection against over-exploitation to
species based on their ‘endangerment’. Parties implement CITES by adopting domestic
legislation pursuant to CITES’ stipulations.?%* CITES was signed in 1973, and Malaysia
became a Party in 1977.2%° Malaysia has implemented CITES locally in the form of the
International Trade in Endangered Species Act (2008).

The CITES Appendices

CITES lists vulnerable species in three different appendices based on their
‘endangerment’, affording them different levels of protection.2%

Appendix |

Appendix | list species that are most endangered and are threatened with extinction.
CITES prevents all trade in specimens from animals listed in Appendix I, unless the
purpose is non-commercial and ‘not detrimental’ to the survival of the species. 2%’

e An import permit issued by the Management Authority of the State of import is
required, which in the case of Malaysia is the Ministry of Natural Resources and
Environment. This may be issued only if the specimen is not to be used for
commercial purposes and if the Scientific Authority (here this is chosen by the
Ministry of Natural Resources and Environment) is satisfied the import will be for
purposes that are not detrimental to the survival of the species.

203 CITES, http://www.cites.org/eng/disc/what.php

204 CITES, http://www.cites.org/eng/disc/how.php

205 CITES, http://www.cites.org/eng/disc/parties/alphabet.php
206 CITES, https://cites.org/eng/app/index.php

207 CITES, Article Ill, https://cites.org/eng/disc/text.php.
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e An export permit or re-export certificate?%®

issued by the Management Authority
of the State of export or re-export is also required. This may be issued only if the
specimen was legally obtained; the trade will not be detrimental to the survival

of the species; and an import permit has already been issued.

Non-Detriment Finding (NDF)

An NDF is a statement by a Scientific Authority of the State, which substantiates,
through scientific data, that continuing to trade in a specific listed species would not be
detrimental to the survival of that species in the wild. In the case of sharks, this would
typically be achieved through a consulting with relevant fisheries authorities chosen by
the Ministry of Natural Resources and Environment. The effect of an NDF for a chosen
species is to consequently permit its export or import where it would otherwise be
restricted by CITES.

Appendix Il

Appendix Il lists species that are not necessarily threatened with extinction but may
become so unless trade is closely controlled. This also includes ‘lookalike species’
(species that look physically similar to other species listed in this, or another,
appendix).2®®
e An export permit or re-export certificate?!? issued by the Management Authority
of the State of export or re-export is required. This may be issued only if the
specimen was legally obtained and if the export will not be detrimental to the
survival of the species.
e Animport permit is not required (unless specifically stated by national enacting
law).

Appendix llI

208 Note: A re-export certificate may be issued only if the specimen was imported in accordance with the
provisions of the Convention and, in the case of a live animal or plant, if an import permit has been
issued.

209 CITES, Article IV, https://cites.org/eng/disc/text.php.

210 A re-export certificate may be issued only if the specimen was imported in accordance with the
Convention.
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Appendix Il lists species included at the request of a Party that already regulates trade
in the species and needs the cooperation of other countries to prevent unsustainable or
illegal exploitation.?!!
e In the case of trade from a State that included the species in Appendix Ill, an
export permit issued by the Management Authority of that State is required.
This may be issued only if the specimen was legally obtained.
e In the case of export from any other State, a certificate of origin issued by its
Management Authority is required.
¢ In the case of re-export, a re-export certificate issued by the State of re-export is
required.

Scheduled Shark and Ray Species

The Conference of the Parties (COP) is the supreme decision making body of CITES. The
COP has the power to amend the CITES appendices of species according to a set of
predetermined biological and trade-related criteria. In March 2013 (effective September
2014), the 16t COP added five new shark species to CITES Appendix I1,%2 and in October
2016, the 17t COP added silky and thresher sharks (effective October 2017) and mobula
rays (effective April 2017) to the Appendix.?!3

Sharks and Rays in CITES Appendix I:
e Sawfish (seven species) (Pristidae)
Sharks and Rays in CITES Appendix II:

e Manta Rays (Manta spp.)

e Basking Shark (Cetorhinus maximus)

e Whale Shark (Rhincodon typus)

e Great White Shark (Carcharodon carcharias)

e Porbeagle Shark (Lamna nasus)

e Oceanic Whitetip Shark (Carcharinus longimanus)
e Scalloped Hammerhead (Sphyrna lewini)

e Great Hammerhead Shark (Sphyrna mokarran)

211 CITES, Article V, https://cites.org/eng/disc/text.php.

212 A Brief Introduction to CITES Listing of Shark Species,
http://cites.org/sites/default/files/eng/prog/shark/docs/sharks_brochure_v8.pdf
213 CITES, https://cites.org/sites/default/files/notif/E-Notif-2016-063.pdf
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e Smooth Hammerhead Shark (Sphyrna zygaena)?'*

Effective from 4 April 2017:
e Mobula (Devil) Rays (Mobula spp.)
Effective from 4 October 2017:

e Silky Shark (Carcharhinus falciformis)
e Thresher Sharks (Alopias spp.) 2*°

2. INTERNATIONAL TRADE IN ENDANGERED SPECIES ACT

Description

The International Trade in Endangered Species Act (2008) implements CITES in Malaysia.
The Act regulates trade of scheduled species, including import, export, possession,
breeding and marking of the species.?!® The Act also provides for the issuance and
monitoring of permits, certificates and registration for the purposes of international
trade activities with scheduled species, according to the stipulations of CITES (Above).?Y?
The Act provides for specification of the necessary Lead Management and Lead

Scientific Authorities in Malaysia.?'8

Regulations on Trade of Scheduled Species

The International Trade in Endangered Species Act (2008) regulates trade of scheduled
species by providing for permits, certificates and registration that limit trade activities.
The following abbreviated list details several offences under the Act:?*°

e Importing or exporting any scheduled species without a permit,2%°

e Re-exporting or introducing from the sea any scheduled species without a

certificate, 2!

214 CITES, http://www.cites.org/eng/prog/shark/history.php

215 CITES, https://cites.org/sites/default/files/notif/E-Notif-2016-063.pdf

218 |nternational Trade in Endangered Species Act, Part Ill.

217 |nternational Trade in Endangered Species Act, Part IV.

218 |nternational Trade in Endangered Species Act, Part Il.

219 For the full list of offences, see International Trade in Endangered Species Act, Part lll, Sections 11-15.
220 |nternational Trade in Endangered Species Act, Section 10.

221 |nternational Trade in Endangered Species Act, Section 11.
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e Possessing, selling or advertising for sale, or displaying to the public any
scheduled species which has been imported or introduced from the sea without
a certificate,??2 and

e Producing captive bred animal or artificially propagated plant or animal of any
scheduled species for commercial trade purposes without being registered with
a Management Authority.??3

Powers of the Minister

The Federal Minister of Natural Resources and the Environment has the power to
amend the First Schedule (Management Authorities) with consent of the State Authority
of the State of Sabah.??* The Minister may also, after consultation with the Management
Authority, amend the Second Schedule (Enforcement Officers) and Third Schedule
(Scheduled Species).??> The Minister also has the power to create regulations for the
following purposes, among others:

e To prescribe the form, duration, terms, conditions and restrictions of any permit,
certificate or registration, and to provide for the cancellation and suspension of
the permit, certificate or registration,??® and

e To prescribe all matters relating to the branding, packaging, marking either
permanently or temporarily and labeling of scheduled species for the purpose of

identification.??’

Administration
Lead Management Authority

The International Trade in Endangered Species Act (2008) designates the ministry
responsible for natural resources and environment as the Lead Management Authority.
In Malaysia, this is the Ministry of Natural Resources and Environment. The Lead
Management Authority's functions include coordinating the implementation and
enforcement of the provisions of the Act, causing national obligations under CITES to be
fulfilled, and providing training, education and information related to CITES.

Management Authority

222 |nternational Trade in Endangered Species Act, Section 12.

223 |nternational Trade in Endangered Species Act, Section 14.

224 |nternational Trade in Endangered Species Act, Section 6 (2) and (3).
225 |nternational Trade in Endangered Species Act, Section 53.

226 |nternational Trade in Endangered Species Act, Section 54 (2) (a).
227 |nternational Trade in Endangered Species Act, Section 54 (2) (d).
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Regional Management Authorities implement and enforce the International Trade in
Endangered Species Act (2008) within different regions of Malaysia. The Management
Authority for fish, coral and marine plants in Sabah is the Department of Fisheries
Sabah. The Management Authority for dolphins and turtles is the Sabah Wildlife
Department. Management Authorities operate under the Lead Management Authority.
The Management Authorities' functions include maintaining records and reports of
international trade in endangered species, establishing rescue centres and informing the
Lead Management Authority of offences. The Management Authority also issues and
cancels permits, licenses and registration for activities related to international trade in
scheduled species.

Lead Scientific Authority and Scientific Authority

The Lead Management Authority also acts as the Lead Scientific Authority. The Lead
Scientific Authority appoints any number of Scientific Authorities to provide advice on
international trade of scheduled species. The Scientific Authorities' advice may include
impact of trade on the survival of scheduled species, quotas for the export of the
scheduled species, and measures to be taken when the harvest of scheduled species
threatens survival.

Scheduled Shark and Ray Species

Species listed in the relevant Appendices |, Il and Il under the Third Schedule of the Act
are afforded the aforementioned corresponding protections under CITES.

Appendix | lists the Sawfish family of rays (Pristidae), with the exception of one species
(Freshwater Sawfish, which is in Appendix Il).

Appendix Il contains:

e Freshwater Sawfish (Pristis microdon)

e Basking Shark (Cetorhinus maximus),

e Great White Shark (Carcharodon carcharias), and
e Whale Shark (Rhincodon typus).??8

Additionally, all Cetacea species (whales, dolphins and porpoises) are listed in Appendix
I, with a number also listed in Appendix I.

228 |nternational Trade in Endangered Species Act, Third Schedule.
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Notably, only one of the shark species (Whale Shark) and two of the ray species
(Freshwater Sawfish and Green Sawfish) listed in the Act’s appendices are actually found
in Malaysian waters.??® Importing, exporting and possessing these listed species is
prohibited without a permit.

CITES Protected Species in Sabah

Despite more than 63 species of shark and 84 species of ray having been identified in
Malaysia,?3? the Third Schedule of the International Trade in Endangered Species Act
lists only three species of shark and one family of rays. The following 12 species of
sharks and rays are found in Sabah waters and (from 4 October 2017) will be listed in
Appendix Il of CITES, but remain unprotected by the Federal Act: 231

Table 1

Species CITES CITES Listing

Appendix Enforcement

Scalloped hammerhead shark(Sphyrna lewini) Il In Force
Great hammerhead shark (Sphyrna mokarran) Il In Force
Reef manta ray (Manta alfredi) | In Force
Oceanic manta ray (Manta birostris) | In Force
Sickle-fin devil ray (Mobula tarapacana) ] 4 April 2017
Bent-fin devil ray (Mobula thurstoni) | 4 April 2017
Spinetail devil ray (Mobula japanica) ] 4 April 2017
Short-fin pygmy devil ray (Mobula kuhlii) | 4 April 2017
Silky shark (Carcharhinus falciformis) ] 4 October 2017
Pelagic thresher shark (Alopias pelagicus) 1l 4 October 2017
Bigeye thresher shark (Alopias superciliosus) 1l 4 October 2017
Thresher shark (Alopias vulpinus) | 4 October 2017

Amendments to Appendices | and Il typically come into force for member parties 90

232

days after the relevant COP meeting,?** unless the Party has made a reservation in

respect to specific species by notification in writing to the Depositary Government

229 See Sabah Elasmobranch List in Appendix B.

230 Malaysia NPOA-Sharks (2006).

231see Appendix B for full list of sharks and rays. Note that the species listed here that are not on the
Sabah Elasmobranch List (notably the devil rays) are from local sighting data in Sabah.

232 CITES, Article XV, Section 1 (c), https://cites.org/eng/disc/text.php#XV.
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within the 90 days.?33 This has the effect of the member country being no longer bound
to the present convention until such reservation is withdrawn. There is nothing to
indicate that Malaysia has made any such reservations. In light of this, Malaysia should
amend the International Trade in Endangered Species Act to update its appendices in
line with CITES’ appendices - for those species already listed and those that will be
officially listed in April and October 2017, respectively. Failing this, Malaysia will be in
breach of its international obligations under CITES.

Remarks

The International Trade in Endangered Species Act (2008) is important for implementing
CITES in Malaysia, but as of September 2021 there are several CITES listed shark and ray
species that are not listed in the Act. Species scheduled in the Act should match those
scheduled in CITES.

It is reported that from the period of 2000-2011, Malaysia exported 238 tonnes of shark
fins, making up 1.4% of the global volume of exports. Inclusion of sharks and rays in the
Act's appendices is thereby important so as to protect these species from becoming an
increasing part of international trade.

3. LEGALSTRATEGY TO ADDRESS INTERNATIONAL TRADE

Regulating International Trade Through CITES

The (Federal) Ministry of Natural Resources and Environment has the power to amend
the International Trade in Endangered Species Act and it is their responsibility to update
Schedule Il of the Act, so that it reflects all the sharks and rays now protected under
CITES, namely the 12 species of sharks and rays noted in Table 1. Once updated, the Act
would work to ensure proper regulation of international trade in these species and their
parts. Working with the Sabah Fisheries Department and the Attorney General of
Malaysia has the potential to assist in driving this law reform.

233 CITES, Article XV, Section 3, https://cites.org/eng/disc/text.php#XV.
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1.  SABAH BIODIVERSITY ENACTMENT (2000)

Description

The Sabah Biodiversity Enactment (2000) is a law recognizing the significance of
biodiversity, through the promotion of conservation and sustainable management of
biological resources. This law is relevant to in situ research on sharks, rays and dolphins.
The Access to Biological Resources and Benefit Sharing Act (2017) further strengthens
the framework in Sabah.

Access Application
Access license

To access Sabah’s biological resources, researchers are required to apply for an access
license with the Sabah Biodiversity Council.?3* An individual or institution seeking access
to biological resources is identified as a Collector.?3> The Sabah Biodiversity Council
(“Council”) may provide exemptions to access application for individuals, academic and
research institutions seeking a license solely for academic and non-profit oriented
research.?3®

Application for an Access License
An access license is required in accessing resources in any of the following areas:

e State lands,

e Reserves, native customary lands or any other areas where indigenous or local
communities exercise community-based or customary rights,

e Rivers, tributaries, waterways or areas covered by water, marine parks or
territorial waters of the State, or

e Other designated areas. 2%’

Information for an Access License Application

234 Sabah Biodiversity Enactment 2000, Section 15.
235 Sabah Biodiversity Enactment 2000, Section 2
236Sabah Biodiversity Enactment 2000, Section 15(3).
237 Sabah Biodiversity Enactment 2000, Section 16.
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To apply for a license a Collector must provide details as to the Collector’s proposed
activity.?3® The details must be specific and provide supporting evidence as to the
economical, technical, scientific, environmental and social benefits to the State and
proposed communities.?3?

A full outline of the application process, as well as the roles of the Sabah Biodiversity
Council and Centre is available in “Sabah’s Legal and Institutional Framework:
Biodiversity.”

Remarks

The Sabah Biodiversity Enactment (2000) legally acknowledges the importance of
biodiversity in Sabah. Its provisions for access licensing may be important to researchers
studying sharks and dolphins in Sabah. It has been

238 Sabah Biodiversity Enactment 2000, Section 17(b).
239 Sabah Biodiversity Enactment 2000, Section 17(b).
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CORAL TRIANGLE INITIATIVE

Description

In 2009, the Coral Triangle Initiative on Coral Reefs, Fisheries and Food Security (CTI-
CFF), a multilateral partnership initiative, was established between six nations located
within or bordering the Coral Triangle region, including: Malaysia, Indonesia, Papau New
Guinea, the Philippines, Solomon Islands and Timor-Leste. These nations are also known
as the CT6 and have signed onto the initiative to take on a non-binding commitment to
address conservation and sustainability concerns within the Coral Triangle.

Regional Plan of Action

The six participating nations signed a declaration to collaboratively take measures to
protect the Coral Triangle by implementing a Regional Plan of Action (RPOA). The RPOA
contains five proposed goals that were developed as targeted initiatives to address
priority concerns impacting the region:

e Designation of effectively managed seascapes,

e Application of an ecosystem approach to fisheries management,
e Establishment of a fully functional marine protected area system,
e Strengthening climate change adaptation and resilience, and

e Improving the status of threatened marine species.?*°

Malaysia National Plan of Action
Description?4!

Malaysia, along with the other cooperating nations, developed its own CTI-CFF National
Plan of Action, which was adopted based on the nation’s own local, unique
conditions.?*?> Malaysia’s participation under CTI-CFF includes some emphasis on
managing practices, which would promote sustainable coral reef ecosystems and water
environmental systems.

Malaysia’s CTI National Plan of Action was developed with the following guiding
principles in mind:

240 Coral Triangle Initiative, http://www.coraltriangleinitiative.org

241 The following summary on the Coral Triangle Initiative was adapted from information on the Coral
Triangle Initiative made available on the Coral Triangle Initiative Official Website: Coral Triangle Initiative,
see http://www.coraltriangleinitiative.org

242 Coral Triangle Initiative, Malaysia, http://www.coraltriangleinitiative.org/country/malaysia
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e Sustainable Development,

e Precautionary Approach,

e Public Participation,

e Respect for Culture and Indigenous Heritage,
e Right to Develop,

¢ Informed Decision-Making,

e Integrated Approach,

e International Cooperation and Coordination,
e Beneficiary Pays/Polluter Pays,

e Conservation of Biological Diversity,

e Ecosystem Approach, and

e Equitable Benefit.?*3

These principles were developed to align with the CTI Regional Plan of Action and reflect
Malaysia’s commitment to addressing relevant concerns impacting the Coral Triangle.

Goals and Target Objectives

Malaysia’s CTI National Plan of Action contains a set of five broad goals, which are
developed in conjunction with a list of target objectives and action plans unique to

Malaysia.?**

The five overall goals of Malaysia’s CTI National Plan of Action include:

e Designate and effectively manage Priority Seascape areas,
e Achieve an Ecosystem Approach to Fisheries Management,
e Establish and manage marine protected areas,

e Address climate change dangers and concerns, and

e Improve the status of threatened marine species.

Malaysia’s CTl National Plan of Action report provides a list with a description of
individual targets set out to achieve each of the proposed goals listed above. Each target
objective also includes a specific action plan to which Malaysia has committed in order
to achieve the designated goal.

243 CTI Malaysia National Plan of Action 2012, Section 2.
244 CTI Malaysia National Plan of Action 2012, Section 2.
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The section below provides an overview of some of the relevant goals, targets and
action plans relating to Sabah’s coastal and marine areas:

Priority Seascape Areas

Malaysia proposed to achieve the target of designating a set of priority seascapes for
investment planning and action. To implement the planning and management goals of
this target, the National Plan of Action lists a commitment to complete a National
Coastal Zone Physical Plan for East Malaysia and Peninsular Malaysia by the year 2012.
The tasks of conducting regular oceanographic surveys in the SSME and Malaysian
waters are also emphasized as an area of commitment.

The second target objective under this goal is to ensure the sustainable management of
marine and coastal resources within Priority Seascapes for coastal communities, the
environment and economies relying on the coastal resources. Some of the relevant
actions proposed include the management and conservation of SSME mangrove forest
reserves and the development of a Mangrove Information System.

Ecosystem Approach to Fisheries Management

One target objective provided under this goal is to develop a strong legislative, policy
and regulatory framework to achieve an Ecosystem Approach to Fisheries Management
(EAFM), which utilizes the input and involvement of multiple stakeholders within
different overlapping communities and industries. Some of the policy-related action
plans under this target objective include a commitment to establish a national policy on
EAFM, updating of the Fisheries Act 1985 to reflect EAFM principles, and development
of an EAFM Strategy for Sabah Fisheries. In the area of monitoring and enforcement,
this target objective aims to increase participation of coastal communities and fishers in
reporting illegal fishing activities and increasing the operational capacity of MMEA and
maritime enforcement.

Another target objective proposed the development of a new initiative called the
Sustainable Coastal Fisheries and Poverty Reduction Initiative (COASTFISH), to address
measures to improve the income and livelihood opportunities for coastal communities
while protecting food securities.

Marine Protected Areas

In aiming for the establishment of marine protected areas, a target objective of this goal
is to establish a region-wide Coral Triangle MPA System (CTMPAS), which would link
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individual MPAs and networks of MPAs to increase income and food security for coastal
communities while addressing marine conservation. The ultimate target is to establish
marine sanctuaries and protection for near-shore habitats, particularly assigning these
areas as No Take Replenishment Zones, which will allow for sustainable management of
fisheries resources.

Threatened Marine Species

This targeted objective relating to threatened marine species was developed to protect
populations facing a rapid decline. Sharks, sea turtles, seabirds, marine mammals, corals
and mangroves are recognized as facing rapid decline. Malaysia has signed on to a
commitment to halt the decline rate by the year 2015, to prevent extinction of
threatened species and improve the status of the listed species and other species listed
under the IUCN Red List of Threatened Species. For sea turtles and sharks, Malaysia has
made a commitment to implement a National Plan of Action for Conservation and
Management to improve the status of these species. The action plan to protect
threatened species from depletion is based on the objective to promote policies such as
regulating fishing vessel practices and the by-catch of threatened species in capture
fisheries.?%

Institutions and Implementation

Malaysia’s participation in CTI-CFF relies on the involvement of different Federal and
State agencies. Participating Members of the Sabah State government office include the
Chief Minister Department, Sabah’s Federal Secretary’s Office, Sabah Economic Planning
Unit, the Ministry of Tourism, Culture and Environment, and the Ministry of Agriculture
and Food Industry.

In addition to governmental agencies needed for participation in the CTI-CFF, Malaysia’s
progress on proposed targeted goals requires the participation and collaboration of the
private sector, universities, other organizations and international governments. For
example, public-private supported projects promoting alternative livelihoods for coastal
communities have been proposed as a way to promote sustainable ecotourism that is

not reliant on marine natural resources.?%¢

245 CTI Malaysia Nation Plan of Action, 2012, p. 78.
246 Coral Triangle Initiative, http://www.coraltriangleinitiative.org/news/alternative-livelihood-project-
boosts-marine-resource-management-malaysia
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VII.
WORLD HERITAGE
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1. WORLD HERITAGE CONVENTION

This section sets out information on the World Heritage Convention, to facilitate
discussion about whether Sipadan should be nominated as a World Heritage Site. Sabah
has only one other: Mt Kinabalu.

Cultural and natural heritage is among the priceless and irreplaceable asset, not only of
each nation, but of humanity as a whole. The loss, through deterioration or
disappearance of any of these most prized assets constitutes an impoverishment of the
heritage of all the peoples of the world. To ensure, as far as possible, the proper
identification, protection, conservation, and presentation of the world’s heritage, the
Member States of the United Nations Education, Scientific, and Cultural Organization
(UNESCO) adopted the World Heritage Convention in 1972. The Convention aims at the
identification, protection, conservation, presentation, and transmission to future
generations of cultural and natural heritage of Outstanding Universal Value.?*’

The Convention linked together in a single document the concepts of nature
conservation and the preservation of cultural properties and by so doing recognized the
way in which people interact with nature, and the fundamental need to preserve the
balance between the two. The document sets out the duties of States Parties, in
identifying potential sites and their role in protecting and preserving them. By signing
the Convention, each country pledges to conserve not only the World Heritage sites
situated on its territory, but also to protect its national heritage. The States Parties are
encouraged to integrate the protection of the cultural and natural heritage into regional
planning programmes, set up staff and services at their sites, undertake scientific and
technical conservation research and adopt measures which give this heritage a function
in the day-to-day life of the community.?4®

There are many benefits to ratifying the World Heritage Convention. Broadly, belonging
to an international community of appreciation and concern for universally significant
properties that embody a world of outstanding example of cultural diversity and natural
wealth. The prestige that comes from being a State Party to the convention and having
sites inscribed on the World Heritage Lists often serves as a catalyst to raising awareness
for heritage preservation. The major benefit of ratification is access to the World

247 Operational Guidelines for the Implementation of the World Heritage Convention. Intergovernmental
Committee for the Protection of the World Cultural and Natural Heritage. UNESCO. July 2013.
http://whc.unesco.org/archive/opguide13-en.pdf.

248 “The World Heritage Convention.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/convention/.
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Heritage Fund. Each year approximately US$4 million is made available to assist States
Parties in identifying, preserving, and promoting their World Heritage sites. Emergency
assistance may also be made available for urgent action to repair damage caused by
human or natural disaster. Additionally, the World Heritage concept has become so well
recognized and understood, that sites on the List are a magnet for international
cooperation and may thus receive financial assistance for heritage conservation projects
from a variety of sources. Sites designated on the List also benefit from the elaboration
and implementation of a comprehensive management plan that sets out adequate
preservation measures and monitoring mechanisms. Experts offer technical training to
the local site management team to support implementation. Finally, the inscription of a
site on the List brings an increase in public awareness of the site and of its outstanding
values, thus increasing the tourist activities at the site. When these are well planned for
and organized respecting sustainable tourism principles, they can bring important funds
to the site and to the local economy.?*°

2.  WORLD HERITAGE CONVENTION IN MALAYSIA

Malaysia has a number of World Heritage Sites:

1. 2000: Gunung Mulu National Park, Sarawak, Borneo, Malaysia (natural site)?>;
Kinabalu Park, Sabah, Borneo, Malaysia (natural site)?>!

2. 2008: Malacca and George Town, Historic Cities of the Straits of Malacca,
Malacca and Penang, Malay Peninsula, Malaysia (cultural site)?>?

3. 2012: Archaeological Heritage of the Lenggong Valley, Perak, Malaysia (cultural

site)?>3

National Park (Taman Negara), Peninsular Malaysia (natural site)?>* is on the Tentative
List.

3. PROCESS TO NOMINATE A WORLD HERITAGE SITE

249 “The World Heritage Convention.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/convention/.

250 “Gunung Mulu National Parl.” UNESCO World Heritage Centre.2015.
http://whc.unesco.org/en/list/1013.

251 “Kinabalu Park.” UNESCO World Heritage Centre. 2015. http://whc.unesco.org/en/list/1012.

252 “Melaka and George Town, Historic Cities of the Straits of Malacca.” UNESCO World Heritage Centre,
2015. http://whc.unesco.org/en/list/1223.

253 “Archaeological Heritage of the Lenggong Valley.” UNESCO World Heritage Centre, 2015.
http://whc.unesco.org/en/list/1396.

254 “Tentative Lists.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/tentativelists/state=my.
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1. Tentative List?>>

Countries must make an inventory of its important natural and cultural heritage site
located within its boundaries. This inventory is known as the Tentative List, and provides
a forecast of the properties that a State Party may decide to submit for inscription in the
next five to ten years and which may be updated at any time. The World Heritage
committee cannot consider a nomination for inscription on the List unless the property
is included on the State Party’s Tentative List.

2. The Nomination File?3®

By preparing a Tentative List and selecting sites from it, a State Party can plan when to
present a nomination file. The World Heritage Centre offers advice and assistance to the
State Party in preparing this file, which needs to be as exhaustive as possible, making
sure the necessary documentation and maps are included. The nomination is submitted
to the World Heritage Centre for review and to check it is complete. Once a nomination
file is complete the WHC sends it to the appropriate Advisory Bodies for evaluation.

3. The Advisory Bodies?>’

A nominated property is then independently evaluated by two Advisory Bodies
mandated by the World Heritage Convention: the International Council on Monuments
and Sites (ICOMOS) and the World Conservation Union (IUCN), which respectively
provide the World Heritage Committee with evaluations of the cultural and natural sites
nominated. The third Advisory Body is the International Centre for the Study of the
Preservation and Restoration of Cultural Property (ICCROM), an intergovernmental
organization which provides the Committee with expert advice on conservation of
cultural sites, as well as on training activities.

4. The World Heritage Committee?>®

Once a site has been nominated and evaluated, it is up to the intergovernmental World
Heritage Committee to make the final decision on its inscription. Once a year, the

255 “World Heritage List Nominations.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/nominations/.

256 “World Heritage List Nominations.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/nominations/.

257 “World Heritage List Nominations.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/nominations/.

258 “World Heritage List Nominations.” UNESCO World Heritage Centre. 2015.
http://whc.unesco.org/en/nominations/.
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committee meets to decide which sites will be inscribed on the World Heritage List. It
can also defer its decision and request further information on sites from the States
Parties.

5. The Criteria for Selection?%°

To be included on the World Heritage List, sites must be of outstanding universal value
and meet at least one out of the following ten selection criteria:

e Represents a masterpiece of human creative genius;

e Exhibits an important interchange of human values, over a span of time or within
a cultural area of the world, on developments in architecture or technology,
monumental arts, town-planning or landscape design;

e Bears a unique or at least exceptional testimony to a cultural tradition or to a
civilization which is living or which has disappeared;

e Is an outstanding example of a type of building, architectural or technological
ensemble or landscape which illustrates (a) significant stage(s) in human history;

e Is an outstanding example of a traditional human settlement, land-use, or sea-
use which is representative of a culture (or cultures), or human interaction with
the environment especially when it has become vulnerable under the impact of
irreversible change;

e s directly or tangibly associated with events or living traditions, with ideas, or
with beliefs, with artistic and literary works of outstanding universal significance.
(The Committee considers that this criterion should preferably used in
conjunction with other criteria);

e Contains superlative natural phenomena or area of exceptional natural beauty
and aesthetic importance;

e Is an outstanding example representing major stages of Earth’s history, including
the record of life, significant on-going geological processes in the development
of landforms, or significant geomorphic or physiographic features;

e Is an outstanding example representing significant on-going ecological and
biological processes in the evolution and development of terrestrial, fresh water,
evolution and development of terrestrial, fresh water, coastal and marine
ecosystems and communities of plants and animals;

259 Operational Guidelines for the Implementation of the World Heritage Convention. Intergovernmental
Committee for the Protection of the World Cultural and Natural Heritage. UNESCO. July 2013.
http://whc.unesco.org/archive/opguidel3-en.pdf.
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e Contains the most important and significant natural habitats for in-situ
conservation of biological diversity, including those containing threatened
species of Outstanding Universal Value from the point of view of science or
conservation.

4. ISSEMPORNA OR SIPADAN A WORTHY NOMINATION?

4.1 Overview of Semporna Priority Conservation Area25°

The Semporna Priority Conservation Area is located at the southeast corner of the
Malaysian state of Sabah on the island of Borneo. It lies at the western margin of the
Sulawesi Sea within the Sulu Sulawesi Marine Ecoregion and the Coral Triangle. It
covers approximately 7,680 km? containing coral reefs, mangrove forests and seagrass
beds.

Semporna has Malaysia’s largest concentration of coral reefs. Within the Semporna PCA
there are several significant coral reef areas, including Sipadan Island and the pre-atoll
of Bohey-Dulang and Gaya islands. A biodiversity survey completed in December 2010
has shown that Semporna has the highest richness of mushroom coral species in the
world. Mushroom corals can be a good indicator of other coral species. The survey also
showed that Semporna ranks at #5 in the world for fish species richness and is also
highest for coral-shrimp species.

The marine resources of Semporna are also an important generator of income from
fisheries, aquaculture and marine-based tourism. An estimated 70,000 tourists visit
Semporna annually for SCUBA diving and snorkeling. Dive tourism in the area is worth
$34m US annually.?6?

4.2  Brief history of Semporna’s Protection Status26?

1999: Sulu Sulawesi Marine Ecoregion identified as one of the 200 most critical natural
systems in the world by WWF.

2002: During the World Heritage Marine Biodiversity Workshop in Hanoi, Semporna was
listed in the “A” priority list for the Southeast Asia region, meaning that it is an area that

260 concept Note for World Heritage Status for Semporna Priority Conservation Area. WWF.

261 GMS Vianna and MG Meekan (2012). The economics of shark diving in the Semporna region, Malaysia.
Australian Institute of Marine Science. University of Western Australia. Perth.

262 Concept Note for World Heritage Status for Semporna Priority Conservation Area. WWF.
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experts unanimously recognized to be of Outstanding Universal Value.

2004: Indonesia, the Philippines, and Malaysia signed a memorandum of understanding
for the joint management and protection of the area, under the SSME Tri-national
Conservation Plan. The Semporna Priority Conservation Area was identified as a globally
important area for its rich biodiversity, complex habitats, and aggregation of
endangered marine turtles.

2009: The Malaysian government agreed to the Coral Triangle Initiative for Coral Reefs,
Fisheries, and Food Security to protect the marine resources of the region.

4.3 Criteria for Selection Met by Semporna?%3

The fifth criteria, “to be an outstanding example of a traditional human settlement,
land-use, or sea-use which is representative of a culture (or cultures), or human
interaction with the environment especially when it has become vulnerable under the
impact of irreversible change,” is met by the Bajau Laut sea nomads and the culture of
Lepa Lepa. The Bajau Laut of Semporna are one of the last examples of true sea nomads
who live their entire lives on the sea.

The eighth criteria, “to be outstanding examples representing major stages of Earth's
history, including the record of life, significant on-going geological processes in the
development of landforms, or significant geomorphic or physiographic features,” is met
because Semporna is representative of examples of five reef type morphologies
(oceanic, pre-atoll, patch, fringing, and barrier).

The tenth criteria, “to contain the most important and significant natural habitats for in-
situ conservation of biological diversity, including those containing threatened species of
outstanding universal value from the point of view of science or conservation,” is met
because within the central site of the Coral Triangle, there exists more species of
mushroom corals than any other location, the fifth highest fish richness in the world,
tied for highest coral-shrimp in the world, a fish survey at Sipadan came within 10
species of the world record for highest fish count in a single dive, and finally significant
numbers of endangered nesting green and hawksbill turtles.

4.4 Recommendation

263 Concept Note for World Heritage Status for Semporna Priority Conservation Area. WWF.
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On the basis of the above analysis, the authors recommend that the Malaysian and
Sabah governments explore World heritage status for either Semporna or Sipanda, or
both.
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CITES Appendix | Listed Species also on Sabah Elasmobranch List

e Freshwater Sawfish (Pristis microdon)
e Green Sawfish (Pristis zijsron)

CITES Appendix Il Listed Species also on Sabah Elasmobranch List

e Scalloped Hammerhead (Sphyrna lewini)

e Great Hammerhead Shark (Sphyrna mokarran)
e Reef Manta Ray (Manta alfredi)

e QOceanic Manta Ray (Manta birostris)

e Sickle-fin Devil Ray (Mobula tarapacana)

e Bent-fin Devil Ray (Mobula thurstoni)

e Silky Shark (Carcharhinus falciformis)

e Pelagic Thresher Shark (Alopias pelagicus)

e Bigeye Thresher Shark (Alopias superciliosus)
e Thresher Shark (Alopias vulpinus)

e Whale Shark (Rhincodon typus)
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Shark and Ray Species Listed on CMS Appendices

Scientific name
Isurus oxyrinchus
Cetorhinus maximus
Manta birostris
Rhincodon typus
Isurus paucus
Carcharodon carcharias
Lamna nasus
Squalus acanthias
Manta alfredi
Alopias superciliosus
Alopias pelagicus
Mobula mobular
Alopias vulpinus
Mobula japanica
Mobula thurstoni
Mobula tarapacana

Mobula eregoodootenkee

Mobula kuhlii

Mobula hypostoma
Mobula rochebrunei
Mobula munkiana
Sphyrna lewini
Sphyrna mokarran
Carcharhinus falciformis
Anoxypristis cuspidata
Pristis clavata

Pristis pectinata
Pristis zijsron

Pristis pristis

Common name

Shortfin mako shark

Basking shark

Oceanic manta ray

Whale shark

Longfin mako shark

Great white shark, White shark
Porbeagle

Spiny dogfish

Reef manta ray

Bigeye thresher shark

Pelagic thresher shark

Giant devil ray

Common thresher shark

Spinetail devil ray, Japanese devil ray
Bentfin devil ray

Sicklefin devil ray, Spiny mobula
Pygmy devil ray, Longhorned devil ray
Shortfin devil ray, Lesser devil ray
Atlantic devil ray, Lesser devil ray
Lesser Guinean devil ray

Pygmy devil ray, Smoothtail mobula
Scalloped hammerhead shark
Great hammerhead shark

Silky Shark

Narrow sawfish

Dwarf sawfish

Smalltooth sawfish

Green sawfish

Largetooth sawfish

Appendix I/l
/ 2008
2005 / 2005
2011 /2011
/1999
/2008
2002 / 2002
/ 2008

/ 2008
2014 /2014
/2014
/2014
2014 /2014
/2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
/2014
/2014
/2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
2014 /2014
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